






















































































































































































































Donald E. Hemke
813-229-4101 Direct Dial
dhemk@carl~onfields.com

July 27, 2012

Robin Meyer
Planning, Zoning and Building Director

Town of Longboat Key

501 Bay Isles Road
Longboat Key, FL 34228-3196

ATTORNEYS AT LAW

4221 W. Boy Scout Boulevard ~ Suite 1000
Tampa, Florida 33607-5780

P.O. Box 3239 ~ Tampa, Florida 33601-3239
813.223.7000 ~ fax 813.229.4133

www.ca rlto nfields. com

Atlanta
Miami

Orlando
St. Petersburg

Tallahassee
Tampa

West Palm Beach

VIA FEDERAL EXPRESS
and VIA EMAIL rmeyer@lonaboatkey.org

(email without exhibits)

Subject: 1620 Gulf of Mexico Drive —The Colony

Discontinued Use — Nonconforming Land Use/Structures

Dear Mr. Meyer:

Pursuant to Town of Longboat Key Zoning Code 158.138(B)(8)(b), the Colony Beach and

Tennis Club Association ("the Association"~ petitions the Town Commission to extend the time

from December 31, 2012, through June 30, 2014 (or to such further time as the Town

Commission may deem appropriate under the totality of the circumstances), for the Association to

use or occupy condominium resort units at The Colony, 1620 Gulf of Mexico Drive ("the Colony")

in order to maintain, without question, the "grandfathered status" of the 237 condominium units

and existing improvements at the Colony.

The Association would represent that Colony Lender, which holds a 15 percent interest in

the three recreational acres at 1620 Gulf of Mexico Drive, which holds the mortgage on the
Klauber-related entities' 80 percent interest in the three recreational acres, and which holds a
mortgage on other Klauber-related entities' interests at the Colony, and Break~ointe, LLC, which

holds a five percent interest in the three recreational acres, have authorized the Association to

represent in this petition that they have no objection to the Town Commission granting the

Association's petition to extend the "deadline" of December 31 , 2012.

Introduction.

On November 21, 1972, the Town Commission approved a plot plan for 237 units at the

Colony. The zoning then in effect was H-2, 14 units per acre, which translated to the 237 units

over the approximately 1 8 acres which Colony Beach Associates, Ltd. ("CBA"~ owned at 1620

Gulf of Mexico Drive. Apparently unbeknownst to the Town, CBA subsequently effectively

subdivided the 1 8 acres it owned. On November 30, 1973, CBA submitted only approximately

15 of the 18 acres to condominium ownership; the declaration of condominium established 237

condominium unFts on the 15 acres. One day prior to submitting the approximately 15 acres

(and 237 condominium units) to condominium ownership, CBA on November 29, 1973, had
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leased four non-contiguous parcels totaling approximately three of the approximately 1 8 acres to
the Association (rather than including those three acres within the condominiumJ. Beginning in
1974, CBA would deed and assign undivided interests in the approximately three acres to
William W. Merrill, to First Diversified Properties, to Herbert P. Field, and Colony Beach Club,
Inc. of Longboat, and to Colony Beach, Inc.

In the early and mid 1970s, the 237 condominium units, including 232 tourism units,
were constructed on 15 acres of condominium land at the Colony; the 232 tourism units were
sold to individual unit owners ("Unit Owners"). The Unit Owners also became limited partners in
the Colony Beach and Tennis Club, Ltd. ("the Partnership"), which rented tourism units at the
Colony to third parties up to mid-August, 2010. The 232 tourism units would be included in a
rental pool 1 1 months yearly under terms of the partnership agreement as a quid pro quo for the
Unit Owners being permitted to retain the use of their individual units 30 days yearly without
charge as guests at the Colony resort. On August 9, 2010, the Partnership's bankruptcy was
converted from a Chapter 1 1 reorganization to a Chapter 7 liquidation, and tourism operations
at the Colony ceased on August 15, 2010.

As of mid-August 2010, the. zoning for the Colony was T-b, six units per acre, which
would permit 90 units on the 15 acres of condominium land at the Colony. Thus, approximately
147 of the 237 existing units on the 15 acres of condominium land at the Colony would become
nonconforming as to density if the 147 existing units were not "grandfathered."

With the condominium units at the Colony no longer being rented, Town staff opined that
the grandfathered status of the 237 condominium units was in jeopardy unless rental operations
at the Colony resumed no later than August 15, 201 1. Town Code 158.138 provides that "a
nonconforming building or structure not used or occupied in a lawful manner or vacant for a
period of one year or more shall be considered an abandonment...."

By April 13, 201 1, it was crystal-clear that "legal restraints" would preclude tourism
operations from being resumed at the Colony by August 15, 201 1 . Among the "legal restraints"
were that owners of the 232 tourism units were no longer required to rent their units (with the
liquidation of Partnership pursuant to the Bankruptcy Court order of August 9, 2010, that the
Association lacks authority to operate a hotel or resort, and that the Association needs to select a
developer and to negotiate a deal to structure and/or restructure the relationship between the Unit
Owners, the Association, and a developer to rehabilitate or redevelop the Colony as a first-class
resort.

Thus, on April 13, 201 1 , the Association —then in possession and control of the
underlying property at the Colony pursuant to the Bankruptcy Court order and final judgment of
August 13, 2010—applied to extend the August 15, 201 1, "deadline" to December 31, 2012,
for the Association and Unit Owners to rent, use or occupy the condominium resort units at the
Colony in order to maintain 'their "grandfathered" status. Town Code 158.138 provides that
"should the period of nonuse or vacancy be caused by legal restraints upon the owner..., the
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owner....may set forth such grounds in a petition to the Town Commission," and "[t]he time may
be extended by the Town Commission for good cause shown...."

At the. Town Commission hearing on May 2, 201 1 , the Town Commission granted the
extension, finding that the Association "has diligently worked with the Town in good faith for the
past six months with the goal of reopening the Colony," that extending the deadline from August
15, 201 1 , through December 31; 2012, "is consistent with the zoning code Section
158.1 38(BJ(8)(b), which allows the Town Commission to grant an extension of the period of time
a nonconforming use or structure can remain unused or vacant if the nonuse or vacancy is caused
by legal restraints upon the owner or lessees," and that "multiple legal constraints have prohibited
the timely redevelopment or reopening of the Colony, and [that the Town Commission] deems it in
the public interest to extend the one year abandonment period...to provide the Association time
to redevelop or reopen the Colony." The Town Commission granted the extension to December
31, 2012, with the explicit recognition that there may be need for further extensions beyond
December 31, 2012. The Town Commission indicated that a hearing would be held in March
2012 "to evaluate progress made...in recognition that an additional extension of time may be
requested." The Town Commission specified that "[a]ny additional extension must be acted upon
prior to December 31 , 2012." A copy of Town Resolution 201 1-17 granting the extension
through December 31, 2012, is attached as Exhibit A hereto.

Subsequent to May 2, 201 1, additional unforeseen "legal restraints" have arisen which
have precluded the Colony from resuming first-class rental operations prior to December 31,
2012, to wit, the United States District Court for the Middle District of Florida ("the District Court")
on July 27, 201 1 , reversed a bankruptcy court final judgment of November 9, 2009, and on
October 12, 201 1, remanded certain proceedings to the Bankruptcy Court for the Middle District
of Florida ("the Bankruptcy Court"~. The District Court's orders of July 27, 201 1 , and of October
12, 201 1 , raised questions concerning whether the Partnership, on the one hand, or the
Association _and Unit Owners, on the other hand, have the right to possess and control the 15-
acre condominium property at the Colony and raised the prospect of a damage award in excess
of $20 million against the Association, all of which effectively precludes financing the
rehabilitation or redevelopment of the Colony pending further legal determinations or resolution

among the parties which has not occurred to date. The Bankruptcy Court conducted afull-day
hearing on July 13, 2012, to consider, inter alia, whether to vacate its order and final judgment
ejecting the Partnership from possession of the condominium property, but has not, to date,
announced any decisions. Even once the Bankruptcy Court rules on whether to vacate its

ejectment order and final judgment, its decision will be subject to appeal to the District Court,
whose decision in turn will be subject to appeal to the Eleventh United States Court of Appeals
("Eleventh Circuit"), and based on at least one of the legal issues involved perhaps even to the
United States Supreme Court.

As will be detailed at pages 8 through 12 below, the District Court's orders of July 27,
201 1, and of October 12, 201 1, the Bankruptcy Court's full-day hearing of July 13, 2012, and
related events have precluded the Association and Unit Owners from going forward with the
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rehabilitation or redevelopment of the Colony in order to resume first-class rental operations at the
Colony prior to December 31, 2012.

Now, the details:

Partnership's monetary and declaratory claims against the Association.

1. On April 30, 2007, "the Partnership" filed in state court a complaint against the
Association seeking, among other things, monetary damages and declaratory relief that the
Association was required to assess the Unit Owners for the Partnership's operating losses and
the costs of renovating the Colony.

2. On October 29, 2008, the Association filed a voluntary petition for relief under
Chapter 1 1 in the Bankruptcy Court.

3. On November 5, 2008, the Association removed the Partnership's complaint of
April 30, 2007, from state court to the Bankruptcy Court as an adversary proceeding ("the
Partnership Adversary Proceeding"J.

4. On July 31, 2009, the Bankruptcy Court ruled orally in favor of the Association in
the Partnership Adversary Proceeding, and on November 9, 2009, the Bankruptcy Court entered
a final judgment, among other things, disallowing the Partnership's claims in their entirety and
denying the Partnership's request to assess the Unit Owners to fund ongoing operations of the
Partnership or to pay for repair and renovations of the Colony. A copy of the final judgment of
November 9, 2009, is attached as Exhibit B hereto.

5. On November 19, 2009, the Partnership appealed the Bankruptcy Court's final
judgment in the Partnership Adversary Proceeding to the District Court (which would not decide
the appeal until July 27, 201 1, 21 months later, the order of July 27, 201 1 , being one of the
"legal restraints" giving rise to the instant petition to extend the deadline of December 31,
2012).

Association's ejectment claim against the Partnership.

6. On March 1 , 2010, the Association and certain Unit Owners filed a complaint in
Bankruptcy Court against the Partnership, seeking to terminate the Partnership's rights of use and
to eject the Partnership from possession of the condominium units and condominium common
elements at the Colony. A copy of the complaint is attached as Exhibit C hereto.

7. On August 13, 2010, the Bankruptcy Court entered an order and final judgment
that, among other things, ejected the Partnership from possession of the 232 tourism units -and
condominium common elements at the Colony and terminated the Partnership's right of use of the
tourism units and common elements at the Colony. Copies of the Bankruptcy Court's ejectment
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order and ejectment final judgment of August 13, 2010, are attached as Composite Exhibit D
hereto.

8. The Partnership did not appeal the ejectment order and ejectment final judgment
of August 13, 2010.

Association's attempts to rehabilitate or redevelop the condominiums.

9. Subsequent to the order and final judgment of August 13, 2010, the Association
has undertaken efforts to structure a relationship between the Unit Owners, the Association, and
a developer/resort operator, and to rehabilitate or redevelop the condominium units to permit
them to be used as first-class tourism units, as will be further detailed in paragraphs 10 through
15 below. As of July 27, 2012, the Association has incurred approximately $650,000 in
consultant, development, and legal fees and in costs in attempting to structure the relationship, in
soliciting and reviewing proposals to rehabilitate or redevelop the condominium units at the
Colony, and in working with Town staff in responding to land use, zoning, and development
issues applicable to the rehabilitation or redevelopment at the Colony, and in preparing for and
attending Town Commission hearings of May 2, 201 1, and of March 5, 2012. The Association
also spent almost $250,000 in maintenance at the Colony and has spent more than more
$750,000 to maintain insurance on the Colony. Certainly redevelopment-related and
maintenance-related expenditures—conservatively totaling almost $1 .7 million (over $7,000 for
each of the 232 tourism units)—negate any possible inference that the Association has
abandoned the Colony.

10. More specifically, after interviewing five possible consultants from a list of over 20
candidates, the Association on October 22, 2010, hired Joel Rosen of Horizon Hospitality
Group, Inc. and Horvath HTL, one of the leading hospitality consultants in the world, as the
strategic consultant for long-range planning for the Colony to study the market for restoring the
Colony to a first-class tourist resort. Mr. Rosen completed afirst-phase study of the situation at
the Colony and of the tourism markets in Longboat Key and elsewhere. He also surveyed the
Unit Owners with respect to the short-term and long-term future at the Colony.

1 1 . On March 9, 201 1 ,the Association provided the Unit Owners at the Colony with
an interim report from Mr. Rosen summarizing the progress in the process to identify prospective
rehabilitation/redevelopment partners/operators interested in the Colony and summarizing the
expressions of interest received from eight prospective rehabilitation/redevelopment/operational
partners. On March 15, 201 1 , the Association provided the Unit Owners an updated report
from Mr. Rosen reflecting six additional expressions of interest from prospective
rehabilitation/redevelopment/operational partners. On March 28, 201 1, expressions of
interest/proposals from sixteen developers were presented at the Association's annual
membership meeting.

12. Between March 28, 201 1, and September 27, 201 1 , the Association's board of
directors, with input from Unit Owners and from consultants, reviewed and narrowed the 16
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expressions of interest/proposals. On September 27, 201 1, the Association's board of directors
recommended Club Holdings, LLC, to be the partner for resurrecting and thereafter operating the
Colony.

13. On November 22, 201 1 , the Association entered into a development agreement
with Club Holdings Ventures, LLC. The development agreement addressed numerous preliminary
issues, including the need to procure funding and to manage the actual redevelopment of the
Colony. The development agreement would run through March 2015. An amendment to the
development agreement provided that either the Association or Club Holdings Ventures, LLC
could terminate the development agreement up to May 15, 2012.

14. By March 5, 2012, Club Holdings Ventures, LLC, had developed a site plan and a
pricing structure for the redevelopment of the Colony ("Club Holdings plan").

15. Prior to the annual meeting of Unit Owners in Longboat Key on April 2, 2012,
and April 3, 2012, Club Holdings Ventures, LLC had circulated the Club Holdings plan to Unit
Owners. On April 2, 2012, and April 3, 2012, Unit Owners were able to question Club
Holdings Ventures, LLC concerning the Club Holdings plan.

16. On May 14, 2012, the Association terminated the development agreement with
Club Holdings Ventures, LLC because the "legal restraints" to rehabilitation or redevelopment
were very much more substantial than Club Holdings, LLC and Club Holdings Ventures, LLC,
originally envisioned, those "restraints" including the District Court's order of October 12. 201 1
(see paragraph 31 below), which was issued two weeks after the Association's board of
directors recommended Club Holdings, LLC. The Association spent $150,000 with Club
Holdings Ventures, LLC during the period of time between September 27, 201 1, when the
Association's board recommended Club Holdings, LLC, and May 15, 2012, when the
Association terminated the development agreement with Club Holdings Ventures, LLC.

17. Almost immediately upon termination of the development agreement with Club
Holdings Ventures, LLC, four development entities which had participated in the initial selection
process contacted the Association to indicate renewed interest in being selected as the
consultant/developer going forward. The Association also appointed an advisory committee of
Unit Owners knowledgeable and experienced in real estate development and investment to assist
the Association's board of directors in expeditiously considering and selecting a replacement to
Club Holdings Ventures, LLC.

1 8. In sum, since August 15, 2010, and since May 2, 201 1 , the Association and its
members have diligently spent time, effort, and monies toward..planning to rehabilitate or
redevelop and to revitalize the Colony. The Association hired aworld-class hospitality consulting
firm to survey the Unit Owners' desires, to study the tourism market in Longboat Key and
elsewhere, to solicit interest from developers who would be interested in reformulating the legal
relationships at the Colony and in physically rehabilitating and/or redeveloping the Colony, and
to advise the Association throughout; reviewed proposals from 16 would-be developers;
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narrowed the would-be developers to a "final four;" selected Club Holdings, LLC, as the would-
be developer and entered into a development agreement with Club Holdings Ventures, LLC, only
to be required to terminate the development agreement with Club Holdings Ventures, LLC, in light
of the "legal restraints" of July 27, 201 1, and of October 12, 201 1, which effectively precluded
rehabilitation or redevelopment with Club Holdings Ventures, LLC. These "legal restraints" have
persisted unabated to date.

Association's working with Town to resolve land use/zoning issues to
facilitate rehabilitation/redevelopment of the Colony.

19. The Association also has worked closely with Town staff in reviewing 40 years' of
records concerning the Colony and Town codes, in working through "zoning issues," including
but not being limited to issues concerning "recreation lands," PUDs, ODPs, and site plans, and
FEMA, and in inspecting the condominium resort units at the Colony in connection with
rehabilitating, redeveloping, and reopening the Colony.

20. Less than two months from the Bankruptcy Court's ejectment order and ejectment
final judgment of August 13, 2010, the Association met with the then Town Manager, the then
Town Planning, Zoning and Building Director, and the Town Attorney to discuss physical
conditions, use, rehabilitation and/or redevelopment, zoning and land use issues concerning the
Colony. On October 22, 2010, the then Town Planning, Zoning and Building Director wrote
the Association, inter alia, that the condominium units' physical condition and various zoning
issues, including "the availability of recreational facilities," would need to be resolved in order to
permit the Town to allow the occupancy of any of the units at the Colony. The then Planning,
Zoning and Building Director also indicated that any "grandfathered" nonconformities would
disappear if the nonconforming use was "not used for a period of one year."

21. To respond to the concerns in the Town's letter of October 22, 2010, the
Association hired the undersigned attorney. On January 4, 201 1, Mr. Hemke responded to the
Town's letter of October 22, 2010, and to the Town Attorney's email of November 17, 2010.

22. On January 24, 201 1, the Town Attorney responded that the Association was
"grandfathered" from being required to have any active recreation spaces. (The Association,
however, also had effectively obtained the right-to-use the three non-condominium recreational
acres at the Colony if there were a requirement for active recreation space, via an option from
Breakpointe, LLC, to purchase Breakpointe's undivided five percent interest in the three
recreational acres.)

23. On January 26, 201 1 , the then Town Planning, Zoning and Building Director
wrote the Association that she agreed with the Town Attorney's letter of January 24, 201 1,
thereby resolving "the availability of recreational facilities" issue she had raised in her letter of
October 22, 2010.
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24. On March 3, 201 1, the then Town Planning, Zoning and Building Director wrote
the Association, reminding it that should a nonconforming use not be used for one year it would
be considered abandoned. She advised that the Town Commission had power to extend the
one-year period.

25. On April 13, 201 1, the Association petitioned to extend the one-year period from
August 15, 201 1, through December 31, 2012, and on May 2, 201 1 , the Town Commission
granted the extension through December 31, 2012. See pages 2-3 above and Exhibit A
attached hereto.

26. Subsequent to May 2, 201 1 , the Association has submitted an 1 8-acre
development plan to Town staff, has had discussions and has exchanged correspondence with
Town staff concerning the Association's ability to apply for PUD, ODP, or site plan approval for

a 15-acre plan, and has explored the possibility of reopening limited tourism use at the Colony

involving perhaps 30 or 40 tourism units without full rehabilitation or full redevelopment of the
Colony if such limited reopening were determined to be necessary to preserve the
"grandfathered" rights at the Colony.

27. On February 28, 2012, the Association transmitted to Town staff Club Holdings
Ventures, LLC's proposed l 8-acre plan to rehabilitate and redevelop the Colony.

28. On February 29, 2012, the Association's land use attorney wrote the Town

Attorney detailing that the Association alone (without the joinder of the owners or mortgage

holders of the three recreational acres) may legally apply for PUD, ODP, or site plan approval

for the 15 acres.

District Court's reversal of Bankruptcy Court's final judgment on

Partnership monetary claims and remedies order suggestinc~ that Bankruptcy

Court could return Partnership to possession of Colony units.

29. As was previously noted in paragraph 5 above, the Partnership appealed the final

judgment of November 9, 2009, to the District Court. On July 27, 201 1, the District Court

reversed the Bankruptcy Court's final judgment disallowing the Partnership's claims against the
Association and directed the parties to submit "papers. .discuss[ing] the precise form of the
remedy that the respective party recommends as a consequence of they district court's reversal of
the bankruptcy court." A copy of the District Court's reversal of July 27, 201 1, is attached as
Exhibit E hereto.

30. On August 5, 201 1, the Partnership submitted a brief on remedies, noting its
desire to have

"the Association complete the necessary repairs and renovations in order to reestablish
the use of the property as a condominium resort hotel under the management of the
Partnership. To that end, the Partnership requests the following relief:
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"a. An order directing the Association to perform the necessary repairs and
renovations to the common elements and the unit exteriors in order to allow the
partnership to resume its operation of the hofiel as a luxury resort hotel... .

"b. An order vacating (or directing the bankruptcy court to vacate) the Final Judgment
entered by the bankruptcy court in Adversary Proceeding Case No. 8:09-bk-2261 1-KRM
in the partnership's bankruptcy terminating the partnership's right to possession of the
condominium units, as well as any order in the Association's bankruptcy proceeding that
is inconsistent with~the District Court's] appellate opinion... .

"e. Entry of such other and further orders as may be necessary to provide for
restoration of the hotel operation under the management of the Partnership... .

"If the Court is disinclined for any reason to direct the Association to perform the
necessary repairs and renovations and to place the Partnership back in control of the
units for purposes of operating a condominium resort hotel, then Partnership would
request the Court instead to render judgment based upon the alternative model under Dr.
Fishkind's scenario 2, which model contemplates the repairs are not made and the
Partnership thus loses the benefit of the continued ability to operate the hotel...."

A copy of the Partnership's submittal of August 5, 201 1, is attached as Exhibit F hereto.

31 . On October 12, 201 1 , the District Court remanded the Partnership Adversary

Proceeding to the Bankruptcy Court, finding that "the possession of the Colony units requires the

bankruptcy court's consideration" and remanding with instructions to "either (1) vacate, amend,

or issue each order necessary and appropriate to return the Partnership to possession of the

Colony units and recommend an award of $7,751,470 to the Partnership or (2) leave the

Partnership without possession of the Colony units and recommend an award of $20,646,312

to the Partnership." The District Court also instructed that the Bankruptcy Court could reconsider

the Association's counterclaims in the Partnership Adversary Proceeding. The District Court's

order placed the Association's right to continued possession of the condominium units in

jeopardy in light of the alternative choices provided to the Bankruptcy Court upon remand. The

District Court's order effected a serious "legal restraint" on the Association's ability to rehabilitate

or redevelop the Colony by raising for the first time the prospect that the final, non-appealed

ejectment order and final judgment of August 13, 2010, could be vacated. A copy of the order

of October 12, 201 1, is attached as Exhibit G hereto.

32. On October 14, 201 1, the Association, wanting a "quick" effectively final judicial

decision on the right of possession to the tourism units and to the condominium common
elements, appealed the District Court's orders of July 27, 201.1 , and of October 12, 201 1, to

the Eleventh Circuit. The Partnership, however, moved to dismiss the appeal as premature.
Copies of the Partnership's motions to dismiss are attached as Composite Exhibit H hereto.
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33. On March 2, 2012, the Eleventh Circuit dismissed the Association's appeals as
premature, without prejudice to the Association's right to appeal the District Court's reversal of
the Bankruptcy Court's rejection of the Partnership's claims and of any possible vacating of the
Bankruptcy Court's order and final judgment of ejectment once the case is ripe for appeal. A
copy of the Eleventh Circuit's decision is attached as Exhibit I hereto.

34. On March 26, 2012, the Bankruptcy Trustee filed a motion to vacate the ejectment
order and ejectment judgment of August 13, 2010, to "return...possession of the Colony units
to the Partnership Trustee," and to "deliver...possession of the Colony to the Partnership." A
copy of the Bankruptcy Trustee's motion is attached as Exhibit) hereto.

35. On May 2, 2012, the Bankruptcy Court held a status hearing on, inter alia, the
Partnership's request and the Bankruptcy Trustee's motion to vacate the ejectment order and the
ejectment final judgment. The Bankruptcy Trustee requested "the Court vacate the August 13'h,
2010 final judgment in the ejectment adversary proceeding that awarded possession of the
units. .in the Colony, to the Association and the Unit Owners" (transcript at 6-7). The
Bankruptcy Court requested the parties to further brief the issues relating to the ejectment
(transcript at 42). The Bankruptcy Court held afull-day hearing for July 13, 2012, to consider,
inter alia, the motion to vacate the ejectment order and ejectment final judgment (transcript at
52). A copy of the transcript of the status hearing of May 2, 2012, is attached as Exhibit K
hereto.

36. The Bankruptcy Court, as of July 27, 2012, has announced no decisions stemming
from the hearing of July 13, 2012. Regardless of what the Bankruptcy. Court decides, such
decision will not remove all "legal restraints" on rehabilitation/redevelopment of the Colony. As
the Town attorney correctly noted during the Colony discussion at the Town Commission meeting
on July 2, 2012, any party dissatisfied with the Bankruptcy Court's decision could appeal to the
District Court, and any party dissatisfied with the District Court's order on appeal could appeal
to the Eleventh Circuit. Any party dissatisfied with the Eleventh Circuit's decision could attempt to
appeal to the United States Supreme Court.

Impact of the District Court's reversal of July 27, 2011, District Court's
remedies order of October 12, 201 1, the Bankruptcy Court's the fu11-day hearing
of July 13, 2012, and related events on the Association's
rehabilitation/redevelopment attempts.

37. Although the Association views the ejectment order and ejectment final judgment
as being the law of the case and final because there was no timely appeal from the order and
final judgment (see paragraph 8 above), the District Court's orders of July 27, 201 1, and of
October 12, 201 1, the Partnership's and Trustee's attempts to vacate the ejectment order and
ejectment final judgment, the Bankruptcy Court's full-day hearing of July 13, 2012, the possibility
of an appeal of any decision of the Bankruptcy Court to the District Court and, in turn, to the
Eleventh Circuit, and the possibility of an attempted appeal to the Supreme Court, have certainly
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created uncertainty in connection with planning, financing, and undertaking the
rehabilitation/redevelopment of the Colony.

38. The uncertainty, which unquestionably scares developers, investors and financiers,
and which did adversely impact Club Holdings Ventures, LLC, has been well publicized. See
paragraphs 39 through 41 below.

39. On December 1 1, 201 1, the Longboat Observer article, "Klauber says developers
need his approval," quoted the Partnership's attorney as characterizing the Association's
development plan without Dr. Klauber's concurrence as a "complete pipedream." The Longboat
Observer quoted the Partnership's attorney as indicating that as long as the Partnership could be
reinstituted no one will lend; "as long as that is a possibility"-that the Partnership could be
reinstated and resume possession and control of the condominium units—'I don't believe there is
a lender who would ...."

40. On December 17, 201 1, as another example, the Longboat News reported,
"Colony Association, Klauber clash," noting that the District Court "ruled in October on appeal
from Klauber that the lower Bankruptcy Court in essence got the case wrong and Klauber is
entitled to damages or reinstatement of the management agreement....That ruling completely
reversed the trajectory of the case, which until then had seen a bankruptcy judge dissolve the
management agreement...."

41 . On December 31, 201 1, as a final example, the Longboat Key News, in its
"201 1 Year in Review: Colony court battles rage on," noted that "[t]he Colony's redevelopment
plans have been ongoing this year, with the uq estion of not only who will be chosen to
redevelop the property by the Colony Association members, but also whether the association will
even be in charge of choosing the redevelopment plan, or if it will be former Colony Chairman
Dr. Murray 'Murf' Klauber.°

42. Finally, at least one Town commissioner during the Town Manager's status report
on the Colony on July 2, 2012, questioned how the Town could grant permits

"when ownership [at the Colony] is in question with the courts. Well the ownership that's
in question is the who directs the Colony and...it is the gravity of that problem that has
been really brought to the fore this year. As you will recall the Bankruptcy Court put the
Association in charge clearly, the District Court judge put it into a question...which is
going back to the bankruptcy judge. Dr. Klauber may be back in charge....[T]here
was a partnership agreement that set up who was going to run things. The Bankruptcy
Court judge rejected that partnership agreement, terminated it and one of the issues
coming back now is to restore the partnership agreement and that would put Dr. Klauber
back in charge so we don't know who's operating that...."
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Dr. Klauber and the Bankruptcy Trustee for the Partnership have resisted

the Association's attempts to rehabilitate or redevelop the Colonx.

43. Dr. Klauber's and the Bankruptcy Trustee's resistance to the Association's attempts
to rehabilitate or redevelop the Colony also may have adversely affected the Association's ability
to quickly rehabilitate/redevelop and reopen the Colony.

44. On December 12, 201 1, for example, Dr. Klauber wrote the Town Manager in
response to reports that the Association planned to file applications to rehabilitate and/or
redevelop the Colony. Dr. Klauber warned

"neither I, nor the entities which I control, consent to the redevelopment....I will suffer
substantial monetary damg~es if the Town approves a redevelopment plan affecting our
.interests without our consent....A~proval by the Town of any plan for redevelopment of
the Colonv to which I do not consent will result in substantial financial damaaes to me
and the entities I control."

45. On December 23, 201 1, as another example, the attorney for the Bankruptcy
Trustee for the Partnership wrote the Association demanding that

"the Association and unit owners cease and desist from taking any further action to seek,
or obtain approval of, a redevelopment of the Colonkwhich contemplates the demolition
of any existing units. The parties should endeavor to maintain the status quo pending the
outcome of the appeal. It would be grossly inequitable and detrimental to the
Partnership's bankruptcy estate for the Association and the unit owners to pursue the
contemplated redevelopment of the Colony at this time given the potential possessorx
rights granted to the Partnership by the Remand Orders [of October 12, 201 1 ]."

46. On January 25, 2012, as a final example, Dr. Klauber and his attorney were
quoted in the Longboat Key Observer that "redevelopment was not within the purview of the
Association."

Association's attempt to resolve outstanding disputes with Dr. Klauber, the

Partnership, and Colony Lender.

47. The Association, directly and through Club Holdings Ventures, LLC, has made

numerous attempts to resolve differences with Dr. Klauber, the Partnership, and Colony Lender in

order to permit the Association to include the three recreational acres at the Colony as a
consolidated development together with the 15 acres within the condominium. The attempts
have been inside and outside court-ordered mediation.

48. As for mediations, on October 12, 201 1, the District Court ordered the Partnership

and the Association to mediate their disputes no later than December 16, 201 1 . On December

9, 201 1, the Eleventh Circuit ordered the Partnership and the Association to mediate their
disputes no later than January 5, 2012.
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49. The mediations have been impassed and all the settlement attempts thus far. have
been unsuccessful.

Reopening a small number of tourism units, akin to the Partnership's
operations in August 2010, to preserve the grandfathered density without the
first-class rehabilitation or redevelopment being in place would be detrimental
to the Colony and to Longboat Key.

50. Without a final judicial determination concerning whether the Bankruptcy
Trustee/Partnership, or the Unit Owners/Association will be in possession and control of the
condominium units to undertake their rehabilitation and redevelopment, without a settlement
among the Association, the Partnership, and Colony Lender, or without a time extension of the
December 31, 2012, "deadline," the Unit Owners and the Association would have no
alternative but to proceed to resume tourism operations akin to what was in existence as of mid-
August 2010 without the first-class rehabilitation or redevelopment being in place in order to
avoid losing their "grandfathered" rights. The alternative of resuming limited tourism operations
without first-class rehabilitation or redevelopment at the Colony would, however, be highly
detrimental to the Colony longterm and to Longboat Key.

51. Since the early 1970s, the Colony has been afirst-class one-of-a-kind tourism
destination on the Gulf of Mexico. It often hosted nationally- and internationally-known
individuals from government (including at least two Presidents and a Vice President), politics
(such as presidential candidates), business, entertainment, and sports. It hosted many people
who would later buy property, and end up residing, within Longboat Key and neighboring
jurisdictions. It is no overstatement to say that many people who now live in Longboat Key and
the greater Sarasota area first fell in love with Longboat Key and nearby areas while visiting at
the Colony. As the Longboat Key News observed on December 30, 201 1, "the Colony for more
than a generation was an engine for upscale visitors and future property owners. .But a
complex web of ownership and contractual and lea al disputes clouds the hope for a rapid
resolution." The Longboat Observer similarly noted on January 4, 2012, that the Colony was
"once so prominent it was known as Longboat Key's Ellis Island —i.e., the place where many
residents got their first glimpse of the New World that would become their home."

52. In the early 2000s, however, the Colony fell into less favorable circumstances.
The Partnership, which ran the Colony since its inception in the early 1970s, went into
bankruptcy and is now in liquidation; and the Colony has been closed as a tourist resort since
August 15, 2010. The present condition of condominium units, grounds, and infrastructure at
the Colony is far from desirable.

53. While limited tourism operations could be resumed at the Colony by December
31, 2012, such resumption would be costly, probably wasteful, and almost certainly damaging
to the Colony "brand" and to the Longboat Key "brand." It would be better for the Association,
for the Unit Owners, for Dr. Klauber and his entities if they survive Colony Lender's pending
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foreclosure action, for Colony Lender, and for the Town that the Colony be re-opened in a way
that makes good business sense, to avoid significant, wasteful short-term expenses which may not
be consistent with the long-term rehabilitation or redevelopment of the Colony, and most
importantly to avoid damaging the "brands" which the Colony and Longboat Key have spent
years to develop.

54. Indeed, Dr. Klauber, the Colony's founder, Colony Lender, Longboat Key media,
the Town Mayor, Town commissioners, and Town staff appear to share the view that aquick-fix
reopening, without first-class rehabilitation and redevelopment, would damage the Colony
longterm and would damage Longboat Key.

As for Dr. Klauber:

55. On March 3, 2011, when the Association was planning a "limited reopening"
akin to what the Partnership was renting in mid-August 2010, Dr. Klauber posted on

concerned4colony, the Unit Owners' on-line discussion forum, that he was a ainst any such

"limited" reopening.

56. On March 25, 201 1, when the Association was continuing to plan repairs which

would have permitted certain units to reopen, Dr. Klauber posted on concerned4colony that

"[n]o matter how small or undercover you attempt to make the reopening, there is no

disputing The Colony's world-renowned recognition, reputation and newsworthiness that

a reopening is. The media WILL pick up on it and, the Colony brand will be forever

tarnished by an opening of the property in any state other than one to celebrate as a fully

rehabilitated resort. There are expectations that have been created and by not being

able to come close to those is a dangerous game to play.

Indeed, as of March 25, 201 1 (when he posted on concerned4colony), and as of May 2, 201 1
(when he joined in the Association's earlier petition to extend the "deadline" from August 15,
201 1, to December 31, 2012), Dr. Klauber certainly favored extending the deadline, rather than
a hurried opening which would damage the Longboat Key and the Colony "brands." His posting
of March 25, 201 1, included:

"The Town has made it clear that there is an option for an extension of the August 15,
201 1 ] deadline that is pretty simple, low cost or no cost. There is no urgency to get
reopened and I don't think anyone would argue that with the board's statement of their
'deliberate' a~?proach to the future of the resort, using this opportunity to ensure all is are
dotted and is crossed before investing 10's of thousands of dollars in a quick fix is likely
not the best use of our hard-earned money...."

57. Most recently, Dr. Klauber was quoted in the Longboat Key News article of June
16, 2012, "Colony rehab efforts causing waves," that "I would have a lawsuit that would shake
the nation" if a small group of Colony units were opened in an attempt to reopen the resort in
order to avoid losing the grandfathered density. The Longboat Key News reported that
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"Klauber said he is disappointed and shocked that some owners would
contemplate opening up in such a limited fashion.

"'I would not let anyone take a look at that property today for the world. Affluent
people from New York, Atlanta and Chicago would see a horror. We are a simple,
beach-elegant island and those owners are not paying attention to this,' said Klauber.

"Klauber said, 'Building the reputation of the Colony took decades and a fast push
to reopen to preserve zoning would be the worst thing for the image of Longboat Key and
especially for the future of the ColonX'."

Colony Lender:

58. Colony Lender owns an undivided 15 percent interest in the three recreational
acres, holds a mortgage on the Klauber-related entities' undivided 80 percent interest in the three
recreational acres, and holds a mortgage on other Klauber-related properties at the Colony,
These mortgages are presently in the process of being foreclosed. Because Colony Lender has
not seen this petition to extend the "deadline" of December 31, 2012, it would be unfair to
request Colony Lender to agree with the detailed factual recitations in this 20-page petition to
extend the "deadline" of December 31, 2012. Colonx Lender, however, has authorized the
Association to represent that it has no objection to the Town Commission granting the
Association's instant application to extend the "deadline" of December 31 , 2012.

Breakpointe:

59. Breakpointe owns an undivided five percent interest in the three recreational acres.
Because Breakpointe, like Colony Lender, has not seen the Association's petition to extend the
"deadline" of December 31, 2012, it also would be unfair to request Breakpointe to agree with
the detailed factual recitations in this 20-page petition to extend the "deadline" of December 31,
2012. Like Color Lender, however, Breakpointe has authorized the Association to represent
that it has no objection to the Town Commission granting the Association's instant a~~plication to
extend the "deadline" of December 31 , 2012.

The media:

60. On August 20, 2010, AI Green, a former Town commissioner and a columnist for

the Longboat News, wrote "The Colony? Final Chapter," noting that "no one wants to vacation
in a rundown boarded up housing development that could quickly come to look like downtown
Detroit."

1 8632127.2



Robin Meyer
July 27, 2012
Page 16

61 . On March 2, 2012, for example, the Longboat Key News noted that "much of the
economic future of Longboat Key (is] hanging in the balance....~T]he commissioners should not
feel pressured to approve something or encourage something other than what is best for that site.
The Association and Klauber have spoken about restoring the Colony to its legacy. That vision
must be achieved if not exceeded. Let's not let the frustration of time dragging drive us to find a
path behind the scenes for an inferior result."

62. On June 16, 2012, as another example, the Longboat Key News, in its editorial
"Town needs to rethink Colony," editorialized that

"Some owners are taking steps to do ad hoc renovation of a hod or a few .hods
and home to qualify that as a reopening of the resort and avoid the abandonment of the
units.

"That prospect is alarming. We have a Colony sign with the letters fallen off, we
have debris and rot and termites and decay. We have units that were barely habitable,
and now left stagnant for two years. And are resources being squandered in such an
initiative? To what end? All these machinations to avoid what the Commission thought
would be an effective stick.

"Let us remember what the Colony needs to be. As Colony founder Dr. Murf

Klauber eloquently said, 'Building the reputation of the Colony took decades and a fast

push to reopen to preserve zoning would be the worst thing for the image of Longboat

Key and especially for the future of the Colony... .

"The sane approach and smart approach is for our Town leaders to not take any
action to take away the units from the Colony. The smart move would be for the
Commission to continue the grandfathering, minimally until the end of 2013 with

requirements of the parties maintaining a level of landscaping and signage that at least

to the public driving by masks the rat maze of beachside tenement houses and soiled nest

of legal entanglements. And this needs to be done quickly.

"The Town should not play the role of pushing or discouraging development; the

market and owners ought make those decisions...."

Mayor, Town commissioners, and Town staff:

63. As the Town has recognized almost from the closing of the Colony in mid-August

2010, "[t]he short and long-term viability of the Colony Beach and Tennis Resort is a mutual

concern and goal." Town Attorney letter of December, 8, 2010, to Mayor and Commissioners.

64. During the discussion on the Colony at the Town Commission meeting of July 2,

2012, Mayor Brown, Commissioner Younger, and the Town Attorney, inter alia, seemed to
recognize the shortsightedness of effectively forcing the Association and Unit Owners to re-open
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tourism units prior to December 31, 2012, without the first-class rehabilitation or redevelopment
at the Colony in order to preserve the grandfathered densities. Mayor Brown stated that
because of the "problem" of the December 31, 2012, deadline, Unit Owners were moving
ahead with a reopening "against better judgment....Who would want to down there and live. .
.in declining, decaying. I don't even want to call it a resort right now." Commissioner Younger
agreed that the deadline of December 31, 2012, "may be forcing some things that aren't
good." The Town Attorney characterized plans for such a reopening as putting "lipstick on a

P~J „

Refusing to extend the "deadline" of December 31, 2012, and declaring
that the Colony no longer has "grandfathered" rights to the 237 condominium

units would undercut the voter§' overwhelming referendum vote to increase

tourism units in Longbvat Key and would detriment ambience, commercial

activity, other tourism establishments, and the economy in Longboat Key and

neighboring ivrisdictions.

65. There is no public interest in attempting to eliminate the Colony's "grandfathered"
density. Indeed, such elimination would be contrary to the public interest. If the "grandfathered"

status were eliminated, the Town would lose up to 142 units which have traditionally been used

for tourism (232 "grandfathered" tourism units minus 90 tourism units which would be permitted

if there were no "g randfathering").

66. Voters within the Town of Longboat Key voted 81 percent in the March 2008

referendum to authorize an ordinance which would create a pool of 250 additional tourism units

which could be allocated within the Town to help make up for the loss of approximately 250

tourism units earlier in the 2000s. In placing the allocation of 250 tourism units on the

referendum, the Town was concerned about the loss in vitality and economic activity inherent in

the reduction of tourism units within Longboat Key.

67. The March 2008 referendum stemmed from ayear-long visioning plan the Town

Planning and Zoning Board ("PZB") undertook.

68. Underlying the 81 percent vote to add 250 tourism units within Longboat Key was

voters' recognition of the economic importance of tourism, such as one resident would express in

the Longboat Observer of February 22, 2012. "Since the teardown of the Holiday Inn and the

demise of the Colony, the tourist crowd has dwindled by tens of thousands. That's business up

and down the Key."

69. Subsequent to the referendum, the referendum subcommittee for the PZB held

various hearings concerning drafting an ordinance to implement the referendum. The draft cover

letter of the chairman of the PZB to the Town Commission of June 10, 2008, noted that

"[t]he need to facilitate the restoration/redevelopment of some of our aging...tourism

properties was initially established in the visioning process and confirmed in the
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overwhelming voter support for the referenda questions. In particular maintaining and/or
restoring the historic tourism of the Town of Longboat Key is considered to be in
furtherance of the health, safety, and general welfare of the citizens of Longboat Key." It
was determined that historic tourism has helped establish and maintain a level of
commercial enterprise which might not otherwise exist and which makes Longboat Kerr
unique, has added greatly to the convenience and lifestyle of our citizens and visitors,
and has helped establish and maintain property values because of that lifestyle and
because it provide a constant stream of potential buyers."

70. On May 4, 2009, the Town Commission enacted an ordinance implementing the
voters' decision. A copy of LBK Code 158.180 implementing the referendum is attached as
Exhibit L hereto.

71 . As late as February 7, 201 1, the Town Commission adopted an updated vision
plan (Resolution 201 1 -13). The updated vision plan noted that

"[t]he Town's major resorts are over 20 years old and showing their age....The Colony
Beach and Tennis Resort is currently in a state of flux and the property is in need of
revitalization or redevelopment. ..The number of units devoted exclusively to tourism
use has decreased as resort operators have found the economics of operating in a highly
seasonal environment difficult to sustain."

The updated vision plan lists under strengths that

"Longboat Key has recently had a reasonable balance of residential, tourism and
commercial land uses such that we are not trying to reinvent they wheel or establish totally
new segments. The Town is working to reliance and reinvigorate the community before
any further significant decline occurs. .Current and future tourism developments
generate a greater need for retail businesses and services than could otherwise be
supported, provide future places to stay for visiting relatives."

Further, the updated vision plan noted that

"tourism is an important part of the economy which supports retail services, real estate
and restaurants, beach renourishment and other qualify of life features of the Town.
Many LBK residents came to Longboat Key as tourists or visitors. Tourism is dart of the
Town's history. This plan proposes that it continue to be part of the future....Residents
benefit by having tourists on the island."

72. As for the Colony in particular, persons renting at the Colony help support
businesses on Longboat Key and neighboring jurisdictions. Many persons who have rented units
at the Colony have purchased homes within Longboat Key and neighboring jurisdictions.

73. Any loss of units available for tourism use at the Colony is certainly not in the
public interest when the Town's voters, the Town's Planning and Zoning Board, and the Town

1 8632127.2



Robin Meyer
July 27, 2012
Page 19

Commission have consistently and overwhelmingly recognized that the loss of units available for
tourism use within Longboat Key is not only not in the public interest, but is a major problem.
Rather, the voters, the Town PZB, and the Town Commission have recognized that tourism use
inures to, and is fundamental to, the Town's ambience and economic vitality. The loss of
approximately 140 tourism units at the Colony would effectively undercut the voters' decision in
the March 2008 referendum and the Town Commissioners' enactment in May 2009 of LBK
Code 158.180 to add 250 tourism units within Longboat Key into one that would net only
approximately 1 10 additional tourism units. The loss of approximately 140 tourism units would
be contrary to the manifest public interests of Longboat Key as expressed by the voters, would be
contrary to the expressed views of Town Commissioners and other Town leaders, and would
defy common sense.

74. The Association is willing to continue to maintain the appearance of the Colony
along Gulf of Mexico Drive and along its borders in order to minimize or avoid any adverse
affects on the Colony's neighbors and on the Town's residents and visitors during the time
extension. Further, the Association is willing to respond with all due diligence to any specific
issues on the condominium property which the Town may bring to the Association's attention
from time to time.

Eliminating 142 existing tourism units at the Colony would almost
inevita6l~r involve further complex, costly, time-consumina and avoidable

litigation, and would be unfair to the individual Unit Owners who have

investec~ in, and paid taxes to, the Town.

75. Deeming the "grandfathered" condominium units "abandoned" also would create
almost unimaginably thorny problems for the 237 fee simple Unit Owners at the Colony, which

problems would inevitably spill over to the Town and easily become the subject of even more

costly, time-consuming, and avoidable litigation.

76. Indeed at the discussion concerning the Colony at the Town Commission meeting

of July 2, 2012, various commissioners and Town staff recognized the unfairness the "legal

restraints" have imposed on the Unit Owners. One commissioner, for example, pointed out that

it would be a "big deal" to the Unit Owners to "lose 130-odd units" at the Colony. Another

commissioner, as another example, pointed out that Unit Owners may be "dead" prior to the
court system resolving the "legal restraints."

Lenath of extension.

76. In light of the highly unusual real estate and legal relationships at the Colony, in

light of the ongoing litigation (including litigation between Colony Lender and Klauber-related

entities and litigation between the Association and Klauber-related entities, and in light of the
complexities of bringing a second developer on-board with the approval of 75 percent of the Unit
Owners for amulti-million dollar rehabilitation and/or redevelopment, it is clear that it will take
considerable time to reopen the Colony as a first-class resort which would be a credit to the Town
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of Longboat Key. The Association, therefore, would request an 18-month extension through June
30, 2014, or to such further time as the Town Commission may deem appropriate under the
totality of the circumstances. The Association also would be willing to provide periodic status
updates to the Town during the time extension, as was suggested at the Town Commission
meeting of July 2; 2012.

Conclusion. The Town Commission should grant the Association's application to extend
the "deadline" of December 31, 2012, through June 30, 2014 (or to such further time as the
Town Commission deems appropriate under the circumstances).

The Association wants to do everything possible to rehabilitate or redevelop the Colony so
that it can reopen the Colony as a first-class tourist-oriented development, something which will
benefit both the Unit Owners and the Town of Longboat Key. Due to "legal restraints," however,
the Colony cannot be re-opened as a first-class tourist-oriented development prior to December

31, 2012. Most optimistically, afirst-class resort at the Colony cannot be reopened until June 30,
2014.

The Association certainly appreciates the frustration the Town has voiced concerning the

delay in reopening afirst-class resort at the Colony. But the Association would point out that its

232 Unit Owners also are frustrated. because the "legal restraints" at the Colony have precluded

the Unit Owners from personally using their units and from obtaining economic benefits from their

units for more than two years (while at the same time being assessed approximately $1,650,000

to maintain, preserve development rights, and plan and implement afirst-class rehabilitation or

redevelopment at the Colony). Let me assure the Town that the Association and the owners of the

232 tourism units will continue to do whatever it can to expedite the rehabilitation,

redevelopment, and reopening of the first-class resort at the Colony.

Thank you for the consideration you, your staff, the Town Manager, the Town Attorney,

and the Town Commission will provide this petition to extend the "deadline" of December 31,

2012.

If you or anyone at the Town has any questions or concerns, or I can provide any further

assistance in expediting the Town Commission's consideration of this request to extend the time,

please let me know. I can be reached at 813-229-4101 (direct), 813-205-1735 (cell, or

dhemk@carltonfields.com.

ry trul yours,

~.
Donald E. Hemke

Copy furnished
Dave Bullock, Town Manager (via dbullock@lon~boatkey.or~) (without exhibits)

David Persson, Town Attorney (via dpersson@sarasotalawfirm.com) (without exhibits)

Jay Yablon, President, Colony Beach and Tennis Club Association, Inc.
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RESOLUTION 2011-17

A RE50LUTIQN OF THE TOWN OF LONGBQAT KEY, FL(JR[DA,
GRANTING THE Ct7LONY BEACH AND TEtdN1S CLUB
ASSOCIATION, fNC., AN EXTENSION OF TIME TO COi1~PLY WITH
THE REGULATIONS GOVERNING NONCONFORMING USES AND
STRUCTURES FOR THE COLONY BEACH AND TENNIS CLUB,
LOCATED AT 't620 GULF OF MEXICO DRIVE, ALLOWING THE
ASSOCIATION ADDITIONAL TIME TO REOPEN THE TOURISM
RESORT DEVEL.aPMENT IN ACCORDANCE WITH SECTION 158,138
(B)(8)(b) OF THE TOWN OF LONGBOAT KEY ZONING CEDE;
PROVIDING FOR SERVERABILITY, PROVIDING FOR AN EFFECTIVE
DATE,

WHEREAS, on November 21, 1972, the Town of Longboat Key ("the Town"} at a
special meeting ofi the Tawn Commission approved the plat plan for the development of
a 237 unif tourism resort hotel ("the Colany") on the land that consists of approximately
17.3 acres of land, located at 1620 Gulf of Mexico Drive; and,

WHEREAS, the zoning of the subject land at the time of the plot plan approval
was H-2, which allowed for a maximum density of 14 units per acre of land; and,

WHEREAS, the Town issued a building permit for the construction of the tourism
resort hotel on February 2Q, 1973; and,

WHEREAS, the Colony Beach and Tennis Club Association, Inc. ("Association")
is a no#-for-profit corporation farmed in 1973; and,

WHEREAS, 232 of the 237 units were entered into and subject to a Certificate of
Agreement of Limited Partnership dated December 27, 1973; and

VIIHEREAS, the Limited Partnership filed for Chapter 11 under Federal
bankruptcy codes and was converted on August 9, 2010, to Chapter 7 liquida#ion; and,

WHEREAS, the Colony has been closed since August 15, 2010; and,

WHEREAS, the tourism units were deemed to be no longer physically suitable
for occupancy; and,

WHEREAS, the Association Board and representatives from the Town met on
October 7, 2010, to discuss the future of the tourism resort development; and,

WHEREAS, it was determined that Section 158.138 (B)(8}(a) of the Town's
Zoning Code regarding the abandonment of a nonconforming use or structure applied to
the Colony, with the period of one year ending on August 15, 2011; and,

WHEREAS, the Association Board of Directors has diligently worked with the
Town in good faith for the past six months with the goal of reopening the Colony prior to
August 15, 2011; and,
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WHEREAS, the Association has received a number of professional proposals to
redevelop the site or revive the existing development; and,

WHEREAS, the Association believes the tourism resort cannot be redeveloped
or reopened in a manner fitting to the resort prior to August 15, 2011; and,

WHEREAS,' on April ~4, 2011, the Association submitted a request far an
extension of time to comply with the regulations governing nonconforming uses and
structures for the Colony Beach and Tennis Club, located at 1620 Gulf of Mexico Drive;
and,

VtiIHEREAS, all property owners within the Colony Beach and Tennis Resort
have joined in this application; and

WHEREAS, the request for the extension is consistent with the provisions of the
zoning code Section 158.138 (B)(8)(b), which allows the Town Commission to grant an
extension of the period of time a nonconforming use ar structure can remain unused or
vacant if the nonuse or vacancy is caused by legal restraints upon the. owner or lessee.;
and,

WHEREAS, fhe current underlying zoning of the subject property is Tourist
Resort Commercial (T-6}, which allows the development of a maximum of six (6) units
per acre; and,

WHEREAS, under single control or ownership abandonment of the
nonconforming use or structure would result in the foss of tourism units that could be
redeveloped or reopened in the future to approximately 103 units, a ions of
approximately 134 units, based an 17.3 acres of land; and,.

WHEREAS, the Town Commission has determined That multiple legal constraints
have prohibited the timely redevelopment or reopening of the Colony, and deems it in
the public interest to extend the one year abandonment period fa December 31, 2012,
to provide the Association time to redevelop or reopen the Colony,

NaW, THEREFORE, BE IT RESQLVE~ BY THE TOWiV COMMISSION OF
7HE TQWN ~F LONGBOAT KEY, FLORIDA, THAT:

SECTION 1. The above. Whereas clauses are true and correct .and are hereby
ratified and confirmed.

SECTION 2. The Town Commission pursuant to 158.138 (B)(8)(b) of the
Town's Zoning Code hereby grants the extension of the time until December 31, 2012,
to redevelop or use the nonconforming uses and structures at the Colony without being
deemed to have been abandoned in accordance with Section 158 (B)~8}(a).

SECTION 3. In order to evaluate progress made and in recognition that an
additional extension of time may be requested, a hearing shill be held at the regular
meeting of the Tovun Commission ire March 2012, or at a time mutually agreed upon to
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examine and determine the status of the efforts to redevelop or reopen the Colony.
Any additional extension must be acted upon prior to December 31, 2012.

SECTION 4. In accordance with the terms of this Resolution, the subject
property may be redeveloped or main#ained at the existing density of 237 tourism units
as that term is defined by the zoning code, as may be amended.

SECTION 5, Effective Date. This Resolution shall became effective immediately
upon adoption.

Passed by the Town Commission of the Town of Longboat Key on the 2"d day
of May , 2011.

ATTEST:

Trish Granger, Town Glerk
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

In re:

COLONY BEACH AND TENNIS CLUB
ASSOCIATION, INC.,

Debtor.

COLONY BEACH & TEI~INIS CLUB, LTD.,

Plaintiff,

vs.

COLONY BEACH AND TENI~TIS CLUB
ASSOCIATION, INC.,

Defendant.

COLONY BEACH AND TENNIS CLUB
ASSOCIATION, INC.,

Third-Party Plaintiff,

vs.

RESORTS MANAGEMENT, INC., AND
COLONY BEACH &TENNIS CLUB, INC.,

Third-Party Defendants.

Case No. 8:08-bk-16972-KRM
Chapter 11

Adv. Pro. No.: 8:08-ap-00567-KRM

II

FINAL JUDGMENT

THIS PROCEEDING came before the Court to consider the entry of a Final Judgment

in this adversary proceeding. The Court has entered its Memorandum Opinion and Order on (A)

Debtor's Objection to Claim Numbers 13 and 14, (B) Partnership's Claims for Declaratory and



Injunctive Relief, and (C) Debtor's Counterclaims and Third-Party Claims, and it is appropriate

to enter a Final Judgment. Accordingly, it is:

t' 1 1

1. The Debtor's Objection to Claim No. 13 of Colony Beach &Tennis Club, Ltd. is

sustained and Claim No. 13 is disallowed in its entirety.

2. The Debtor's Objection to Claim No. 14 of Colony Beach &Tennis Club, Inc. is

sustained and Claim No. 14 is disallowed in its entirety.

3. The claims of Colony Beach &Tennis Club, Ltd. (the "Partnership") seeking

recovery of damages against the Colony Beach & Tennis Club Association, Inc. (the

"Association") for an alleged breach of (a) an agreement entered into on December 1, 1984 (the

"1984 Agreement") and (b) the Declaration of Condominium, Articles of Incorporation of the

Association, and the Bylaws of the Association, asserted in Count I of the Complaint, are denied.

4. The request of the Partnership seeking declaratory relief that the Association is

obligated to assess its members for the deficiency amounts of the Partnership for the fiscal year

beginning May 1, 2007 (and subsequent years) and to additionally assess its members for the

cost of the major work and, on a continuing basis, to maintain The Colony condominium as a

"first class resort hotel," asserted in Count II of the Complaint, is denied.

5. The request of the Partnership seeking temporary and permanent injunctive relief

requiring the Association to assess its members for the deficiency amounts of the Partnership for

the fiscal year beginning May 1, 2007 and for the costs of the major work required, asserted in

Count III of the Complaint, is denied.

6. The request of the Association seeking declaratory relief that the 1984 Agreement

is ultra vires and invalid, asserted in Count I of the Amended Counterclaim, is granted.

2



7. The claims of the Association seeking (a) an equitable accounting of the

Partnership, asserted in Count II of the Amended Counterclaim, and (b) recovery of damages

against the Partnership for breach of the 1984 Agreement, asserted in Count III of the Amended

Counterclaim, are denied as moot as a result of the disallowance and denial of the claims of the

Partnership asserted against the Association.

8. The claims of the Association seeking recovery of damages against Resorts

Management, Inc. asserted in (a) Count I of the Amended Third-Party Complaint for breach of

fiduciary duty under the 1984 Agreement, (b) Count II of the Amended Third-Party Complaint

for breach of contract under the 1984 Agreement, and (c) Count III of the Amended Third-Party

Complaint for indemnification under the 1984 Agreement are denied as moot as a result of the

disallowance and denial of the claims of the Partnership asserted against the Association.

9. The claims of the Association seeking recovery of damages against Colony Beach

& Tennis Club, Inc. asserted in (a) Count IV of the Amended Third-Party Complaint for breach

of contract under the 1984 Agreement and a management agreement and (b) Count V of the

Amended Third-Party Complaint for breach of fiduciary duty under the 1984 Agreement are

denied as moot as a result of the disallowance and denial of the claims of the Partnership against

the Association.

DONE and ORDERED in Chambers in Tampa, Florida on November 9, 2009.

K. RODNEY MAY
United States Bankruptcy Judge

3
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

In re:

COLONY BEACH & TENNIS CLUB,
LTD.,

Debtor.

COLONY BEACH & TENNIS CLUB
ASSOCIATION, INC., a Florida not-for-
profit corporation, ANDY and DOTTY
ADAMS, WILLIAM ANDREW ADAMS,
ROBERT F. and MARGARET M.
ERAZMUS, FAYTEL INCORPORATED,
RUTH B. KREINDLER, HELENS
LIPTON, BRUCE V. PINSKY, SHELDON
and CAROL RABIN, LEONARD A.
SIUDARA, BARRY A. SPIEGEL, and JAY
R. YABLON,

Plaintiffs,

vs.

COLONY BEACH & TENNIS CLUB,
LTD., a Florida limited partnership,

Defendant.

Case No.: 8:09-bk-2261 1-KRM
Chapter 11

Adv. Pro. No.: 8:10-ap- -KRM

COMPLAINT FOR EJECTMENT

Plaintiffs, Colony Beach &Tennis Club Association, Inc. (the "Association"), on behalf

of all owners of condominium units at the condominium identified as Colony Beach &Tennis

Club, a Condominium Resort Hotel, located at 1620 Gulf of Mexico Drive, Longboat Key

Sarasota County, Florida ("The Colony"), and certain individual unit owners at The Colony

including Andy and Dotty Adams, William Andrew Adams, Robert F. and Margaret M.

Erazmus, Faytel Incorporated, Ruth B. Kreindler, Helene Lipton, Bruce V. Pinsky, Sheldon and
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Carol Rabin, Leonard A. Siudara, Barry A. Spiegel, and Jay R. Yablon (the "Unit Owner

Plaintiffs") (collectively, the Association and the Unit Owner Plaintiffs will be referred to as the

"Plaintiffs"), by and through undersigned counsel, file this Complaint For Ejectment and, in

support thereof, respectfully state as follows:

JURISDICTION AND VENUE

1. This is an adversary proceeding brought pursuant to Rule 7001 of the Federal

Rules of Bankruptcy Procedure seeking to recover possession of real property in Sarasota

County, Florida.

2. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. § 1334.

3. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (0).

4. Venue is proper in this Court pursuant to 28 U.S.C. § 1409(a).

THE PARTIES

5. The Association is anot-for-profit corporation formed in 1973 under Chapter 617

of the Florida Statutes. The Debtor was established as a condominium association pursuant to

that certain Declaration of Condominium of Colony Beach &Tennis Club dated November 29,

1973 recorded in the Official Records of the Clerk of the Court for Sarasota County, OR Book

1025, Page 200 (the "Declaration")

6. The Association's membership consists of the owners of the 237 condominium

units (tlie "Unit Owners") at The Colony.

7. Pursuant to applicable law, the Association is authorized to bring this action in its

name on behalf of all Unit Owners because it concerns matters of common interest to most or all

Unit Owners.

2
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8. Each of the Unit Owners may join in this action. Further, any Unit Owner may

opt out of participation in this action. The Association will serve a copy of this complaint on all

Unit Owners to inform them of their right to join in this action or to opt out of this action.

9. Plaintiffs Andy and Dotty Adams are the owners of Club House Unit 403,

COLONY BEACH AND TENNIS CLUB, a condominium Resort Hotel according to the

Declaration of Condominium as recorded in Official Records Book 1025, Pages 200 throubh

277, and amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12,

12A through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to

which they claim title by a conveyance on April 1, 1996 recorded in Official Records Book 2838

at page 520 of the public records of Sarasota County, Florida.

10. Plaintiffs Andy and Dotty Adams are also the owners of Club House Unit 411,

COLONY BEACH AND TENNIS CLUB, a condominium Resort Hotel according to tl~e

Declaration of Condominium as recorded in Official Records Book 1025, Pages 200 through

277, and amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12,

12A through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to

which they claim title by a conveyance on December 12, 1996 recorded in Official Records

Book 2920 at page 1361 of the public records of Sarasota County, Florida.

ll. Plaintiff William Andrew Adams is the owner of Club House Unit 405,

COLONY BEACH AND TENNIS CLUB, a condominium Resort Hotel according to the

Declaration of Condominium as recorded in Official Records Book 1025, Pages 200 through

277, and amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12,

12A through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to

3
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which he claims title by a conveyance on August 31, 2007 recorded in Official Records

Instrument Number 2007139095 of the public records of Sarasota County, Florida.

l2. Plaintiff William Andrew Adams is also the owner of Unit 203-S, COLONY

BEACH AND TENNIS CLUB, a condominium Resort Hotel according to the Declaration of

Condominium as recorded in Official Records Book 1025, Pages 200 through 277, and

amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12, 12A

through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to which he

claims title by a conveyance on August 31, 2007 recorded in Official Records instrument

Number 2007139097 of the public records of Sarasota County, Florida.

13. Plaintiffs Robert F. and Margaret M. Erazmus are the owners of a one-half

interest in Unit 224-N, COLONY BEACH AND TENNIS CLUB, a condominium Resort Hotel

according to the Declaration of Condominium as recorded in Official Records Book 1025, Pages

200 through 277, and amendments thereto, as per plat thereof, recorded in Condominium Book

7, Pages 12, 12A through 12F, and amendments thereto, Public Records of Sarasota County,

Florida, to which they claim title by a conveyance on October 23, 1978 recorded in Official

Records Book 1266 at page 2198 of the public records of Sarasota County, Florida.

14. Plaintiff Faytel Incorporated is the owner of Unit 124-N, COLONY BEACH

AND TENNIS CLUB, a condominium Resort Hotel according to the Declaration of

Condominium as recorded in Official Records Book 1025, Pages 200 through 277, and

amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12, 12A

through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to which it

claims title by a conveyance on September 8, 1989 recorded in Official Records Book 2151 at

page 31 of the public records of Sarasota County, Florida.

4
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15. Plaintiff Ruth B. Kreindler is the owner of Beach Unit 1 B, COLONY BEACH

AND TENNIS CLUB, a condominium Resort Hotel according to the Declaration of

Condominium as recorded in Official Records Book 1025, Pages 200 through 277, and

amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12, 12A

through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to which she

claims title by a conveyance on February 14, 1978 recorded in Official Records Book 1222 at

page 1076 of the public records of Sarasota County, Florida.

16. Plaintiff Helene Lipton is the owner of Unit 210-N, COLONY BEACH. AND

TENNIS CLUB, a condominium Resort Hotel according to the Declaration of Condominium as

recorded in Official Records Book 1025, Pages 200 through 277, and amendments thereto, as per

plat thereof, recorded in Condominium Book 7, Pages 12, 12A through 12F, and amendments

thereto, Public Records of Sarasota County, Florida, to which she claims title by a conveyance

on March 7, 1990 recorded in Official Records Book 2194 at page 146 of the public records of

Sarasota County, Florida.

17. Plaintiff Bruce V. Pinsky is the owner of a one-third interest in Units 126-N, 126-

S and 221, COLONY BEACH AND TENNIS CLUB, a condominium Resort Hotel according to

the Declaration of Condominium as recorded in Official Records Book 1025, Pages 200 through

277, and amendments thereto, as per plat thereof, recorded. in Condominium Book 7, Pabes 12,

12A through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to

which he claims title by a conveyance on August 1, 2007 recorded in Official Records

Instrument Number 20077121413 of the public records of Sarasota County, Florida.

18. Plaintiffs Sheldon and Carol Rabin are the owners of Unit 11-B, COLONY

BEACH AND TENNIS CLUB, a condominium Resort Hotel according to the Declaration of
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Condominium as recorded in Official Records Book 1025, Pages 200 through 277, and

amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12, 12A

through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to which

they claim title by a conveyance on May 23, 1994 recorded in Official Records Book 2635 at

page 307 of the public records of Sarasota County, Florida.

19. Plaintiff Leonard A. Siudara is the owner of Unit 127-N, COLONY BEACH

AND TENNIS CLUB, a condominium Resort Hotel according to the Declaration of

Condominium as recorded in Official Records Book 1025, Pages 200 through 277, and

amendments thereto, as per plat thereof, recorded in Condominium Book 7, Pages 12, 12A

through 12F, and amendments thereto, Public Records of Sarasota County, Florida, to which he

claims title by a conveyance on February 26, 1999recorded in Official Records Instrument

Number 19999028298 of the public records of Sarasota County, Florida.

20. Plaintiff Barry A. Spiegel is the owner of Unit 249-5, COLONY BEACH AND

TENNIS CLUB, a condominium Resort Hotel according to the Declaration of Condominium as

recorded in Official Records Book 1025, Pages 200 through 277, and amendments thereto, as per

plat thereof, recorded. in Condominium Book 7, Pages 12, 12A through 12F, and amendments

thereto, Public Records of Sarasota County, Florida, to which he claims title by a conveyance on

February 2, 1987 recorded in Official Records Book 1926 at page 1977 of the public records of

Sarasota County, Florida.

21. Plaintiff Jay R. Yablon is the owner of Unit 222-5, COLONY BEACH AND

TENNIS CLUB, a condominium Resort Hotel according to the Declaration of Condominium as

recorded in Official Records Book 1025, Pages 200 through 277, and amendments thereto, as per

plat thereof, recorded in Condominium Book 7, Pages 12, 12A through 12F, and amendments
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thereto, Public Records of Sarasota County, Florida, to which he claims title by a conveyance on

January 28, 2009 recorded in Official Records Instrument Number 200901046 of the public

records of Sarasota County, Florida.

22. Defendant, Colony Beach &Tennis Club, Ltd. (the "Partnership"), is a Florida

limited partnership with its principal place of business located at 1620 Gulf of Mexico Dr.,

Longboat Key, Florida 34228 in Sarasota County, Florida.

23. On October 5, 2009 (the '`Petition Date"), the Partnership filed a voluntary

petition for relief under Chapter 11 of title 11, United States Code (the "Bankruptcy Code")

24. The Partnership is operating its business as adebtor-in-possession pursuant to

Sections 1107 and 1108 of the Bankruptcy Code.

GENERAL ALLEGATIONS

25. The Partnership was formed, concurrently with the establishment of the

condominium, pursuant to the Certificate and Agreement of Limited Partnership dated as of

December 27, 1973 (as amended, the "Partnership Agreement")

26. The Partnership was formed to operate and manage the condominium units at The

Colony as rental accommodations in the operation of a hotel (the "Hotel"). The Partnership is

responsible for all aspects of operation of the Hotel.

27. The Partnership is in possession of all but five of the condominium units at The

Colony to which the Unit Owners claim title as shown by the conveyances described in

Paragraphs 9 through 21 above (as to the Unit Owner Plaintiffs) and as reflected in the public

records of Sarasota County, Florida (as to the remaining Unit Owners) (the "Units")

28. The Partnership has failed to comply with the preconditions to its right of use or

possession of the Units.

7
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29. Specifically, although each of the Unit Owner Plaintiffs and almost all of the Unit

Owners made timely and proper reservations, the Partnership has tailed to provide the Unit

Owner Plaintiffs and those Unit Owners who made reservations with their permitted occupation

of the unit they own at The Colony rent free for up to a maximum of thirty days during each

calendar year. The Partnership has also failed to bear all expenses of (a) the Association,

including but not limited to (i) expenditures for repairs, maintenance and insurance of the

common areas as described in the Declaration, (ii) expenditures for capital improvements, and

(iii) lease payments to be made pursuant to the terns of a recreational facilities lease; (b) all

expenses of maintenance and repair of the interior of the condominium units used by the Hotel;

and (c) all expenses of acquisition, financing, maintenance, repair and replacement of the

furniture and furnishings of the Units.

30. The Unit Owners have asserted substantial unsecured claims against the

Partnership for the damages that arose prior to the Petition Date related to the actions of the

Partnership described in Paragraph 29 above.

31. The Unit Owners will also assert substantial administrative expense claims

against the Partnership for the damages that have continued after the Petition Date related to the

continuing actions of the Partnership described in Paragraph 29 above.

COUNT I

32. Plaintiffs reallege and reincorporate the allegations of paragraphs 1 through 31 as

if fully stated herein.

33. The Partnership is using the Units without the consent of the Plaintiffs and against

the Plaintiffs' wishes.

8
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34. The Partnership refuses to deliver possession of the Units to Plaintiffs.

WHEREFORE, Plaintiffs demand judgment for possession of the Units and such other

and further relief as is just and proper.

Dated: Tampa, Florida
March 1, 2010

BUSH ROSS, P.A.
Post Office Box 3913
Tampa, Florida 33601-3913
(813) 224-9255
(813) 223-9620 (telecopy)
Counsel for the Plaintiffs

By: /s/ Jeffrey W. Warren
Jeffrey W. Warren
Florida Bar No. 150024
jwarren@bushross. com
Adam Lawton Alpert
Florida Bar No.: 0490857
aalpert@bushross. com

749690.3
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

In re: Case No.: 8:09-bk-22611-KRM
Chapter 11

COLONY BEACH &TENNIS CLUB, LTD.,
Debtor.

COLONY BEACH & TENNIS CLUB
ASSOCIATION, INC., DOTTY ADAMS,
WILLIAM ANDREW ADAMS, ROBERT F.
and MARGARET M. ERAZMUS, FAYTEL
INCORPORATED, RUTH B. KREINDLER,
HELENE LIPTON, BRUCE V. PINSKY,
SHELDON and CAROL RABIN, LEONARD
A. SIUDARA, BARRY A. SPIEGEL, and JAY
R. YABLON,

Plaintiffs,
vs. Adv. Pro. No.: 8:I0-ap-00242-KRM

COLONY BEACH &TENNIS CLUB, LTD.,
a Florida limited partnership,

Defendant.

ORDER GRANTING RELIEF Old EJECTMENT

THIS PROCEEDING came on for preliminary hearing on August 9, 2010 upon the

Complaint for Ejectment (the "Complaint") filed Colony Beach &Tennis Club Association, Inc.

(the "Association"), on behalf of all owners of condominiurn units at the condominium identified as

Colony Beach & Temlis Club, a Condominium Resort Hotel, located at 1620 Gulf of Mexico Drive,

Longboat Key Sarasota County, Florida ("The Colony"), and certain individual unit owners at The

Colony including Andy and Dotty Adams, William Andrew Adams, Robert F. and Margaret M.

Erazmus, Faytel Incorporated, Ruth B. Kreindler, Helene Lipton, Bruce V. Pinsky, Sheldon and

Carol Rabin, Leonard A. Siudara, Barry A. Spiegel, and Jay R. Yablon (the "Unit Owner

Plaintiffs") (collectively, the Association and the Unit Ouvner Plaintiffs will be referred to as t11c
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"Plaintiffs"). The Court has reviewed the Complaint and the entire record in both this proceeding

and the Chapter 11 case of the Debtor, Colony Beach &Tennis Club, Ltd. (the "Partnership"). The

Court has also reviewed the record in the proceedings in the ('hapter 11 case of the Association, Casa

No. 8:08-bk-16972-KRM, and the adversary procecdin~ involving the Partnership and the

Association, Adv.:8:08-ap-00567-KRM. The Courl has also heard the arguments oti course( and

otherwise being advised in the premises, for the reasons st~~ted orally and recorded in open court,

which shall constitute the decision of this Court, the Court finds that it is appropriate to grant the

relief sought in the Complaint.

Accordingly, it is ORDERED:

1. That the Plaintiffs' request to eject the Partnership from possession and use of the

condominium units and the appurtenances to such units, including but not limited to, the common

elements and the common surplus (collectively, the "Units") at COLONY BEACH AND TENNIS

CLUB, a condominium Resort Hotel according to the Declaration of Condominium as recorded in

Official Records Book 1025, Pages 200 through 277, and the amendments thereto, as per plat thereof;

recorded in Condominium Book 7, Pages 12, 12A through 12F, and amendments thereto, Public

Records of Sarasota County, Florida is GRANTED.

2. That the right of the use of the Units for occupancy by third parties as rental

accommodations in connection with the business of the Partnership granted to the Partnership under

Article l 0 of the Certificate and Agreement of Limited Partne~'ship for Colony Beach &Tennis Club,

Ltd, recorded in Official Record Book 1028 at page 33 of the Public Records of Sarasota County,

Florida, is terminated.

3. That the Defendant's Motion to Abstain (Doc. No. 7) is denied, as moot.

4. That the Defendant's Motion to Dismiss Complaint (Doc. No. 9) is denied, as moot.

5. That the Joint Motion of Certain Unit Owners to Intervene in Complaint for

Ejectment:8:10-ap-00242-KRM (Doc. No. 14) is denied as moot.

2



Case 8:10-ap-00242-KRM Doc 22 Filed 08/13/10 Page 3 of 3

6. A separate Final Judgment will be entered consistent with this Order.

DONE and ORDERED in Tampa, Florida on ______ i~1~d ~~ ~ ~j c~•C~ ~ ~

K. ROiDNEY MAY
United States Bankruptcy Judge

Copies provided via CM/ECF.

822229
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

In rc:

COLONY BEACH &TENNIS CLUB, LTD.,
Debtor.

COLONY BEACH & TENNIS CLUB
ASSOCIATION, 1NC., DOTTY ADAMS,
WILLIAM ANDREW ADAMS, ROBERT F.
and MARGARET M. ERAZMUS, FAYTEL
INCORPORATED, RUTH B. KREINDLER,
HELENE LIPTON, BRUCE V. PINSKY,
SHELDON and CAROL RABIN, LEONARD
A. SIUDARA, BARRY A. SPIEGEL, and JAY
R. YABLON,

Plaintiffs,

VS.

COLONY BEACH &TENNIS CLUB, LTD.,
a Florida limited partnership,

Defendant.

Case No.: 8:09-bk-22611-KRM
Chapter 11

Adv. Fro. No.: 8:10-ap-00242-KRM

FINAL JLTDGMEN7"

THIS PROCEEDING came before the Court to consider the entry of a final judgment in

this adversary proceeding. The Court has entered its Order Granting Relief of Ejectment and it is

appropriate to enter a final judgment.

Accordingly, it is ORDERED:

1. That the Plaintiffs' request to eject the Partnership from all possession and use of the

condominium units and the appurtenances to such units, including but not limited to, the common

elements and the common surplus (collectively, the "Units") at COLONY BEACH AND TENNIS
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CLUB, a condominium Resort Hotel according to the Declaration of Condominium as rccordcd in

Official Records Book 1025, Pages 200 through 277, and the amendments thereto, as per plat thereof,

recorded in Condominium Book 7, Pages 12, 12A through 12F, and amendments thereto, Public

Records of Sarasota County, Florida is GRANTED.

2. That the right of the use of the Units fir occupancy by third parties as rental

accommodations in connection with the business of the Partnership granted to the Partnership under

Article ] 0 of tl~e Certificate and Agreement of Limited Partnership for Colony Beach &Tennis Club,

Ltd, recorded in Official Record Book 1028 at page 33 of the Public Records of Sarasota County,

Florida, is terminated.

DONE and ORDERED in Tampa, I'lorida oil ~ o a

Copies provided via CM/ECF.

K. RODNEY MAY
United States Bankruptcy Judge

2
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UNITED STATES DISTRfCT COURT
MIDDLE DISTRICT ~F FLORIDA

TAMPA ~IVfSIOtJ

In re

COLONY BEACH & TENNfS CLUB
ASSOCIATION., INC.,

COLONY BEACH & TE:NNIS CLUB, Ltd.,
RESORTS MANAGEMENT, fNC., and
COLONY BEACH & TENN{S CLUB, INC.,

Appellants,

v.

COLONY BEACH &TENNIS CLUB
ASSOCfATION, INC.,

CASE NO.: 8:09-cv-2560-T-23

Appellee.
l

ORDER

Colony Beach &Tennis Club, Ltd., ("the Partnership") appeals (Doc. ~6) a

November J, 2009, bankruptcy court judgment and order. (Does. 1-4, 1-5) The Colony

Beach &Tennis Club Association, Inc., ("the Association"} responds, (Doc, 21 }and the

Partnership replies. (Doc. 24} The dominant issue on appeal is whether the documents

governing the Colony Beach &Tennis C[ub ("the Colony") require. the Association

(through assessment of the Association's members] or the Partnership (through the

revenue of the Colony Beach S~ Tennis Club's resort hotel ("the hotel°)) to pay for

repairs to the common elements of the Colony.
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BACKGROUND

In 1973, Dr. Murray Kiauber founded.-the Colony, a condominium complex and

resort hotel in Sarasota, Florida. Each purchaser of a condominium unit (a nunit owner'}

at the Colony is both a member of the Association and a limited partner in the

Par#nership. Dr. Klauber is the general partner of the Partnership, the general partner

controls the Partnership, and tf~e general partner and the Partnership control and

operate the hotel at the Colony. Katherine Moulton is the genera( manager of the hotel..

A Declaration of Condominium. ("the Declaration") governs the Colony and the

Association. The Declaration states that "[t]he maintenance .and operation of the

common elemenfs [of the Colony] _ . , shall be the responsibility of the Association as a

common expense.° (Ex. 13 Art. 6,5) In addition, Article 6 0# the Association's By-Laws

requires the Association to establish a reserve for deferred maintenance of the common

elements and empowers the Association #o assess each unit owner (as an Association

member). A Limited Partnership Agreement ("the Partnership Agreement") governs the

Partnership. The Partnership Agreement grants each unit owner (as a limited partner)

thirty days of rent-free use of that owner's unit annually and authorizes tF~e Partnership

to operate each unit as a hotel accommodation during the balance of the year. (Ex. 22

Art. 10) The Partnership Agreement grants #o each limited partneran aliquot portion of

a "preferential amount" --the first $1.398 million — of the hotel's annual profit, plus half

the profit above the preferential amount (with the other half granted to the general

partner). (Ex. 22 Art. 11) The. Partnership Agreement immunizes each limited partner

-2-
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from tiabifity for any loss from the hotel's operation. (Ex. 22 Art. 7.5) A 1984

Agreement, central to the parties' dispu#e, simp{ifies the exchange of money between

the Association and the Partnership. The 1984 Agreement permits the Pa~nership to

commit that portion of the hotel's profit. that. is owed to the limited partners to pay directly

the Association's bill far repair to the common elements. (Ex. 27 ~j 2)

1n December, 2004, the Association's Board of Directors (°the Association Board"

or''the Board") discussed. the common elements' urgent need for extensive repair. (Sal

Zizza, the President of the Associatian at the time, tesfified fhat the common elements'

dilapidation was obUious long before this discussion). See generally (Ex. 100} The

Board hired an engineering firm to estimate the cost of repair, and fhe firm estimated

$10 mil[ian in repair and renovation. The Partnership urged the Association to pay for

necessary repair, but in December, 2005, the unit owners voted to reject a $10.6 million

"emergency assessment" far repair and improvement of the common elements. In

December, 2006, the unit owners rejected a second proposed assessment and elected

three new Board members. The new Board audi#ed the Partnership and ceased

re-paying the Partnership for many operational expenses that. are the Association's

respor~sibili#y under the Declaration.

!n Apr[I, 2007, the Partnership sued the Association in state court. Asserting state

law c{.aims for the Association's breach of the governing documents, the Partnership

sought (1) damages, (2) a determination that the governing documents compel the

Association to assess t1~e unit owners both for $2.1 million that the Partnership spent on

the Association's behalf and #flr the money to repair the common elements, and (3) an

-3-



8:09-cv-02560-SDM Document 28 Filed 07/27/11 Page 4 of 36 PagelD 4087

injunction compelling the Association to assess the unit owners. The Association

alleged that the 1984 Agreement is ul#ra vices (and that the Partnership in any event

breached the 1984 Agreement) and alleged both state law counter-claims agacnst the

Partnership and thil-d-party claims against the general partner and Co(ony Beach

Tennis Cfub, Inc.. The Association sought damages. and an equitable accounting of the

Partnership's operation of the hotel.

Eighteen months after the Partnership initiated the state cou►t action and shortly

before the state court trial, the Association claimed bankruptcy.. The Partnership fled

the state law claims in the bankruptcy proceeding but also moved for remand or for

abstention_ on the ground that the state law claims are not a "yore° proceeding within a

bankruptcy court's mandatory jurisdiction.

The bankruptcy court denied remand and held a bench trial, which occurred in

May and June, 2009. At a July 31, 2009, hearing and in a ~Jovember 9, 2009, order the

bankruptcy court disallowed the Partnership's claims, found the 1984 Agreemen# ultra

vices, found the Partnership's damage calculation prohibitively speculative, denied the

Partnership relief, and declared "moot" the Association's other counter-claims and third-

party claims,

The Partnership argues in this appeal that each claim is a Nnon-core" proceeding,

that the bankruptcy court incorrectly interpreted the governing documents, that the

Association's obligation to pay for repair of fihe common elements persists despite the

two vo#es to reject an assessment, that the 1984 Agreement is valid, that the
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Partnership's damage calculation is sound, and that the Association's claims are not

moot.

DiSCUSSiON

1. Core and Non-Core Proceedings

"j6]ankruptcy courts are not Article 111 courts and there#ore may not exercise the

judicial power of the United Sta#es.° Inre Parklane/A#lama Joint Venture, 927 F.2d 532,

538 (11th Cir. 1991}. Consequently, a bankruptcy court may not exercise jurisdiction

over "all civil proceedings ...related to cases under [the bankruptcy code]," because

a(fhough "the restructuring of debtor-creditor relations ... is at the core of the federal

bankruptcy power, the adjudication of state-created private rights, such as the right to

recover contract damages ....obviously is riot." Northern Pipeline Const. Co. v.

Marathon Pike Line Co., 458 U.S. 50, 71 (1882) (plurality opinion).'

"In order to avoid the const'ttutiona! problems discussed by the Supreme Courtin

Northern Pipeline .. ,Congress created. [in 28 U.S.C. § 157 the distinction between

care and non-core proceedings," Control Center, LLC v. Lauer, 288 B.R. 269., 274

(M.D. Fla. 2002) (Conway, J.). A bankruptcy court may issue a final order on a core

See also, Northern Pipeline, 458 U.S. at 86 n.39 (plurality opinion) {"Our precedents make it
clear that the constitutional requirements for the exercise of the judicial power must be met at all stages of
adjudication, and not only on appeal, where the court is restricted to considerations of law, as well as the
nature of the case as if has been shaped at the trial level") and at 91 (Rehnquis#, J., concurring) ("[under
the unconstitutional portion of the Bankruptcy Reform Act of 1978, 28 U,S.C. § 1471,) [a]II matters of fact
and law ...are fo be resoEved by the bankruptcy court in the first instance, with only traditional appellate
review by Art.. 111 courts apparen#ly contempla#ed. Acting in this manner the bankruptcy court. is not
[mere{y] an "adjunct° of either the district court or the court of appeals."); Commodit~Futures Trading
Com'n v. Sehor, 478 U.S. 833, 852-53 (1986) {distinguishing proper statutory empowerment of agency
tribunal to adjudicate "a particularized area of law" (a common law counter-claim by customers in a CFTC
reparation proceeding against a broker) from "the jurisdiction of the bankruptcy courts found
unconstitutional in Northern Pipeline[, which] extended #o broadly 'a!I civil proceedings arising under title
11 or arising in or related to cases under title 11,'") (emphasis in original) (quoting Northern Pipeline, 458
U.S. at 85}.

-~-
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proceeding, which a district court reviews de novo as to conclusions of law and for clear

error as to findings of fac#. 28 U.S.C. § 157(b); Fed.R.Bankr.P. 8013. A bankruptcy

court may only propose findings of facf and conclusions of law on a non-core

proceeding, with the district cflurt entering a final order "after reviewing de novo those

matters to which any party ... objectjs]." 28 U.S.C. § 157(c)(1); Fed.R.Bankr.P. 9033.

Ruling from the benchZ that each Partnership claim is a core proceeding, the

bankruptcy court stated, "Claims were asserted against the [Association] .. , in the state

caur# action — claims were made against the Association by the very filing of the

lawsuit ....and that is inherently a core matter, the adjudication of those claims." 8:08-

ap-567-KRM, Doc. 14 at 83. Elaborating on behalf of the bankruptcy court, the

Association asserts that each claim qualifies as a core proceeding because Section 157

states that a core proceeding includes "allowance or disallowance of claims against the

estate," ""counter[-]claims by the. estate against persons filing claims against the estate,"

and "o#her proceedings affecting :..the adjustment of the debtor-creditor . .

relationship." 28 U.S.C. F 157(b)(2).

The Partnership correctly asserts that the bankruptcy court erred.. Section 157

"conform[s] the bankruptcy statutes to the dictates of f Northern Pipelinel .. , jwhich] was

concerned about ...the plenary adjudication by bankruptcy courts of proceedings

related only peripherally to an adjudication of bankruptcy." In re Toledo, 170 F.3d 1340,

Z The bankruptcy court issued a written order that states "for the reasons stated and recorded in
open coin, which shall constitute the decision of the Court , .. " Case No: 8:08-ap-567-KRM (Doc. 12
at 2).
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1349 (11ff~ Cir. '[999) (quotations omitted). Conforming Section 157 to Northern

Pi el ne, the Eleventh Circuit concludes:

If [a] proceeding does not invoke a substantive right created by the federal
bankruptcy law and is one that could exist outside ofi bankruptcy it is not a
core proceeding; it may be related to the bankruptcy because of its
potential effect,. but under section 157(c)(1) it is a ...non-core proceeding.

170 F.3d at 1348 (emphasis in origins!) (quoting in re V1lood, 825 F.2d 90, 97 (5th Cir.

1987)). The bankruptcy court acknowledged both that the Partnership initiated the

claims in state court and that each claim "could exist outside of bankruptcy." Further, as

in Northern Ripeline, each claim, including each Association counter-claim, gresents a

matter —the condominium form of-real estate ownership and relations among the

participants in that form of ownership — singularly and emphatically, preeminently and

pervasively, governed by Florida law. To the governance of the. condominium farm of

real estate ownership and those participating,. the federal bankruptcy law is an awkward

and unwelcome intruder. Each claim is a non-core proceeding. Accord to re Toledo,.

170 F.3d at 1350 (finding a proceeding non-core that "sought to vindicate state-created

common-law rights but did not utilize any process specially established by the

Bankruptcy Code"); In re Happy Hocker Pawn Shop. Ine., 212 Fed.Appx. 811 (11th Cir.

2006) (holding that each state law claim was anon-core proceeding in part because no

claim ̀ `invofce[d] a substantive right created by bankruptcy law" and each claim "could

arise outside of bankruptcy law"); Lauer, 288 B.R. at 276-77 {finding the debtor's state

law claim for money damages and for an injunction non-core proceedings because each

was not. "ja] mafter[] concerning the administration of the estate" or a "proceeding[]

-7-
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affecting ...the adjustment of the debtor-creditor ... rekationship" under Section

157(b)(2))•

Article III confirms that each claim of the Partnership is a non-core proceeding, an

affinify — howeverstrong3 — between a claim and a category of Section 1~7(b)(2)

notwithstanding. If the Partnership's purely state law claims, asserted in state court,

qualify as a core proceeding, "virtually any claim would entitle a bankruptcy court to

enter fnal judgment,'' and "[section] 157 would ignore the constitutional proscription

limiting the jurisdiction of bankruptcy courts as set forth by the Supreme Courtin

NortF~ern Pipeline,n Lauer, 288 B.R. at 276 (quotation omitted). Because each claim is

a non-core proceeding, the bankruptcy court's findings of fact and conclusions of law

receive de novo review.

2. The Governing Documents

Under the documents governing the Association and the Partnership, the

Association bears ultimate responsibiltyr to pay for repair and maintenance of the

Colony's common elements. The Declaration states, "the maintenance and operation of

the common elements (of the Colony] shall be the responsibility of the Association as a

common expense.." (Ex. 13 Art. 6.5) The "common elements" includes "the

condominium properly not included in the units." (Ex. 13 Art. 3.12) Further, Article Six

3 The Supreme Court recently acknowledged, in a manner that fiully supports the result in this
appeal, the tension between the categories of core proceeding in Section 157(b) and the requirements of
Article Ill. Stern v. Marshall holds that the debtor's state law counter-claim for tortious interference is a
core proceeding "under the plain tex# of Section 157(b)(2}(C)" (the same provision under which the
Association asserts its counter-claims are core proceedings), but that Article III prohibits a bankruptcy
court"s entering final judgment on the counter-claim. 131 S.Gt. 2594 (2011) (Roberts, C:J.). In short,
"[t]he Bankruptcy Court .. ,lacked the constitutional authority to enter a final judgment on a state law
counterclaim that is not resolved in the process of ruling on a creditor s.pro~f of claim." 131 S.Ct of 2620.

~~~
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requires it~e Association to "maintain, repair and replace at the Association's

expense:... [ajll portiohs ofa Unit, except interior surtaces, contributing to the support

of the Unit ...." (Ex. 13 Art. 6.2) /article Three ofi the Declaration delegates other

"common expenses" to the Association in detail:

3.13 Common Expenses. The common expenses include:

(a) Expenses of administration; expenses of maintenance, operation,
repair or replacement of the- common elements, and of the portions, if
any, of Units to be maintained by the Association, including but not
limited to:

(i) Fire and other casualfy and liability insurance ... .

(iii) Costs of water, operation and maintenance of sewage
facilities, electricity and other utilities which are not metered. to
the individual Condominium Units.

(iv} Labor, materials and supplies used in conjunction with the
common elements.

(vi) Damages to the Condominium property in excess. of
insurance coverage.

(vii) Salary of a resident manager, his assistants and agents,
and expenses only incurred in the management of the
Condominium property.

(viii) All other costs and expenses that may be duly incurred by
the Associa#ion through its Board of Directors from time. to time
in operating, protecting, managing and conserving the
Condominium property and in carrying out its duties and
responsibilities as provided by the Condominium Act, this
Declaration, the Articles of Incorporation or the Bylaws of the
Association.

(cj Expenses declared common. expenses by provisions of this
Declaration or the Bylaws.

(d) Any valid charge- against the Condominium as a whole.



8:09-cv-02560-SDM Document 28 Filed 07/27/11 Page 10 of 36 Page1D 4093

(Ex. 13 Art. 3.13) (emphasis in original}; see also (Ex. 73 Art. 5.2, 9.4) (declaring

insurance premiums a: common expense of the Association); (Ex. 13 Art.. 10.3, 9fl.5)

(declaring payment for repair after casualty the responsibility of the unit owners and the

Association). The Declaration empowers the Association, pursuant to Florida's

Condominium Act and the By-Laws of fhe Association, to assess a unit owner "for

common expenses" and. to impose a lien for a unit owner's unpaid assessment. (Ex. 13

Art. 7.1, 7.~)

Erroneously interpreting Article 7.2, the bankruptcy court. concluded that "[Article]

7.2 of the Declaration relieves Unit Owners who have made fiheir units available to the

Partnership j€or use by the hotef~ from paying assessments." (Doc. 1-5 at 6) This

formulation startles because Article 7.2 plainly relieves a unit owner from assessment

"only to the extent that the Partnership makes such payments and assumes all other

responsibilities of a unit owner in that regard..°4

The bankruptcy court quoted also Article 6.3(a), which requires a unit. owner to

maintain "portions of his Unit" that are not the responsibiCity of tine Association.

Ar#'►cle 6.3 states that a unit owner need not maintain the unit °so long as ...the

Partnership is maintaining and repairing such unit." Article 6.3 is not germane both

because the Partnership seeks money to repair only the common elements, which

Article 6.3 does not address, and because Article 6.3, like Article 7.2, requires the unit

owners to pay maintenance and repair not paid by the Partnership.

lNhen outing from the bench the bankruptcy judge stated that the "starting point of [the
Partnership's) argument is rather appealing, [that the] Declaration of Condominium Q says that the
Association is responsible for the maintenance, repair and rep(acemeht of the common elements." Case
No. 8:08-ap-567-KRM (Doc. 101 at 12) The written order ignores the "only to the extent" clause without
explaining the abrupt change from the statement at the hearing.

-10-
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The Arficies ofi lncarporation ofithe Association empower the. Association to

assess the unat owners for the financial responsibilities of the Association in the

Declara#ion.. (Ex, 14 Art. 3:2) The By-Laws of the Association require the Association

Board to:

adop# a budget for each calendar year that . _ . include[s] the estimated
funds required to defray the common expenses and to provide and
maintain funds for ...reserves [for maintenance that occurs "less
frequently than annually," see Art. 6.1,] according to good accounfing
practices.

(Ex. 15 Art. 6.2) The bankruptcy court noted that "[I]ike the Declaration .and the Articles,

the By[-Jiaws contain an express provision that Unit Owners who have made their units

available to the Far~nership are expressly relieved from paying assessments." (Doc.

1-5 at 11) Again the bankruptcy court erroneously failed to enforce the limiting clause

that relieves the unit owners only "to the ex#enY' that the Partnership pays. {Ex. 15

Art. 6.5)

The Partnership Agreement grants the Partnership control of the hotel at the

colony and aAows the Partnership to rent each unit eleven months a year. (Ex. 22

Art. 7, Art. 10) The bankruptcy court emphasized that the Partnership Agreement

"makes clear that the Limited Partners are not subject to assessment and have. no

personal liability for the PartnersF~ip's debts." (Doc. 1-5 at 12, 33); see. (Ex. 22 Art 8.1)

However, only in the role of limited partner is a unit owner not subject t~ assessment.

Each unit owner is both a limited. partner and a member of the Association, (Ex, 22

Art. 6.1 (d)}, and the Association may assess a member. The Partnership concurs that a

unit owner is not responsible, either as a limited partner or as a member of the



8:09-cv-02560-SDM Document 28 Filed 07/27/11 Page 12 of 36 PagelD 4095

f~ssociatian, for retirement of the Partnership's debt. In this action -the Partnership

seeks money, not for retirement of the Partnership's debt but #or maintenance of the

common elements ofithe Colony, a solemn, fundamental, and unalterable statutory duty

of the Association. and its members, the uni# owners.

Ru{Eng fihat the Association is not subject to the 1984 Agreement,_ the bankruptcy

court nevertheless applied tf~e 1984 Agreement in some instances, albeit inconsistently.

Compare (Doc. 1-5 at 29) ("The Association's Governing Documents were not amended

to incorporate the assessment mechanisms or any other terms ar provisions of the 1984

Agreement") with (Doc. 1-5 at 36} (concluding that the 1984 Agreement requires a vote

of tine unit owners to assess for the cost of repair). The Partnership correctly asserts

that the 1984 Agreement alters only the process by which the Association pays for

repair of the common elements but preserves the Association's obligation to pay for

repair to the common elements.

The preamble of the 1984 Agreement states in part:

WHEREAS, the Association is responsible for payment of certain
obligations pertaining to (the Calonyj, including the establishment of
reserves therefiore, all of which are described in the Declaration ....
(hereinafter Together the "Obligations") including, without limitation, []
expenditures fior repairs; maintenance and insurance of the Common
Areas as described in the: Declaration [and] expenditures for capital
impravEments .. , .

Before the 1984 Agreement, the Partnership distributed money from the hotel's

proftabfe operation to each unit owner in the unit owner's capacity as a limited partner

and, in turn, the Partnership sought money for repair of the common elements from

each unit owner in the unit owner's capacity as a member of the Association. The 1984

-12-
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Agreement — and a "Tenth Amendment," which merely implements the 1984 Agreement

in tf~e Partnership Agreement — removes the unnecessary payment from the

Partnership to the Association o#money that the Partnership wi{I reclaim fo satisfy the

Association's obligation to pay for common element repair. (Trial transcript ("Tr.")

5/26/09 at 57-58). The parties agree that the 1984 Agreement relieves the Association

from paying for repair of the common elements at least "to the extent cash is available

to the Pa~ership" for the repair. (Ex. 27 ¶ 2J; see also (Ex. 27, preamble). However,

the bankruptcy court erroneously (and inexplicably) declared that, w #h the 7 984

Agreement and the Tenth Amendment, "jt]he Partnership became directly responsible

for payment of all ...expenses relating to the common elements." {Doc. 1-5 at 32)

The Association and the bankruptcy judge overlook the conspicuous and inescapable

"solely to the extent cash is available" qualification that dramatically controls the

meaning of the 1984 Agreement. Because of the qualification, the Partnership is free to

pay for repair of the common- elements solely with money otherwise payable to the unit

owners in #heir capacity as limited partners. The 1984 Agreement and Ten#h

Amendment transfer initial, but not final, responsibility to the Partnership for such

expenses..

The bankruptcy court erroneously concluded #hat the 1984 Agreement defines

"obligations" "broadly ... to include everything ...that the Partnership would have had

to pay in order to operate and maintain the Hotel." (Doc. 1-5 at 14) On the contrary,

nothing in the 1984 Agreement extends.. "obligations" beyond the Declaration's definition

of the Association's common expenses. Compare (Ex. 13 Art. 6.2) and (Ex. 13 Art.

-13-
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10.3, 10.5) (Requiring the Association to pay for repair of the common elements and for

casualty damage to the common elements) with (1984 Agree. ¶ 2) (defining the

"obligations" of the Association to include paying for repair of the common elements. and

for casualty damage to the common elements). Further, the 1984 Agreement

repeatedly confirms that "the Obligations" are the responsibility of the Association

(Ex. 27 preamble, ¶~(2, 5); the day-to-day operating expenses of the hotel, payable by

the Partnership, are therefore not an "oblfgafion" under the 1984 Agreement. Yet the

bankruptcy court stated that the 1984 Agreement allows the Association to de#ermine

whetherto "fund cash flow shortfalls ...that the Partnership [can]not pay." (Doc. 1-5

at 17~; .see also (Doc.. 1-~ at 41). The bankruptcy court again conflated the hotel's

operating cost (for which the Association bears no responsibility) and the common

element repair cflst (for which the Association bears fu11 responsibility).

Paragraph two of the 1984 Agreement directs-the Partnership to establish "such

reserves as are deemed necessary and appropriate #or the continued operation of the

(Colony] as a first class resort hotel." {Ex. 27 ¶ 2) The bankruptcy court concluded that

the 1984 Agreement and the Tenth Amendment require the Partnership to establish

reserves far "necessary capital. repairs," "replacement costs," and "`the preservation of

the Colony," and the bankruptcy court found that the Pa'rtnership's reserves "were

woefully inadequate" and insufficient "to operate the Hotel as .. , a first class resort

hotel." (Doc. 1-5 at 18, 20)

The barikrup#cy court erred by conflating reserves for repair of the common

elements with reserves for operation of the hotel. Because the. hotel cannot operafe

-14-
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nullify paragraph ten, which requires the Partnership to pay only forty-five thousand

dollars annually for common element maintenance. The bankruptcy court's

interpretation of the '4984 Agreement is therefore fundamentally flawed and. untenable.

3. Other Bankruptcy Court Holdings

The Declaration manifestly commands that "maintenance and operation of the

common. elements ...shall be the responsibility of the Association as a common

expense."s (Ex. 13 Art. 6.5) Nothing presented to the bankruptcy courf overcomes this

plain and obvious mandate.

The bankruptcy court stated that "[t]he Declaration provides no specific or

affirmative obligations and sets no standard that the Association must achieve in the

maintenance and repair of The Colony." (Doc. 1-5 at 31) The standard,. however, is

explicit in the Declaration's mandate by operation of the plain language employed..

"Maintenance" is "the labor of keeping something (as buildings or equipment) in a state

of repair or efficiency: care,. upkeep," Webste~'s Third New International Dictianaty

"Webster's"), 1362 (1976), and "upkeep" is "the act of maintaining in good condition."

Webster`s at 2577. Additionally, the Declaration requires the Association to pay for

°repair" and ~repfacement" of the common elements. (Ex. 13 Art. 3.13(a)} Ta "repair" is

to "restorje] to a state of soundness." Webster's at 1923. Yo 'Yeplace" is to "place

again: restore. fo a former place, position, or condition" or to °supply an equivalent for."

Webster's at 1925. The Partnership argues — persuasively, given the Qrdinary and plain

8 The declaration of a condominium "is the condominium's 'oonsfitution.'" 5 Boyer, Florida Real
Estate Transactions § 190.10{1] (2010). "An association's authority is derived from the declaration and the
bylaws provided the bylaws are not inconsistent with the declaration ° Boyer., suQra, § 190.10[1]. "[Thej
declaration ... is more than a simple contract spelling out mutual rights and obligations of the parties to it.
ft assumes some of the attributes of a covenant running with the land.." Boyer, sure § 190.10[1 J.

-16-
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meaning of "maintain," "replace," and "repaid' —that the Declaration obligates the

Association to keep the common elements in a condition similar to the condition of the

Colony in 'l973. Certainly, this standard leaves some opportunity for reasoned

disagreement. For example, some materials used in 1973 are no longer sold, which.

leaves the parties to debate what c~rrrent product best approaches "replacement." New

government regulations prohibit certain rebuilding (Tr. 5127/09 at 40-45, 79), which

prohibition leaves. the parties to debate whether a required change in the structure of a

building qualifies as a "replacement' (or as near a replacement as reasonably feasible}.

fn any event, an adequate standard exists by which to ensure that the Association

maintains the Colony. If intractable dispute occurs, the parties may repair to the state

court for a speedy determination of what is reasonable (thereby canfarming with

Florida's condominium laws and avoiding the disastrous implosion of an attractive,

established, beachfront development)..

The bankruptcy court suggested that the 1984 Agreement and tine Tenth

Amendment grant the- Partnership so much control over the budget of the Association

tha#the Association was relieved from paying for repair of the common elements.

(Doc. 1-5 at 14-15) How an increase in the Partnership's control over the Association's

budget nullifies the unambiguous language Qf the Declaration ("mai~tenan~e and

operation of the common elements ...shall be the responsibility of the Association"),

the bankruptcy court does not cogently explain. In practice, the Association remained

involved with, and informed about, the budget. The minutes of the Association Board

17-
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without the common eiemen#s of fihe Cofany, the bankruptcy court assumed that the

Partnership must establish reserves sufficient to repair the common elements.

However, the 1984 Agreement. states in the preamble that "the Association is

responsible for :payment of certain obligations pertaining to the [Colony], including the

estabfishrnant of reserves[. These obligations] are described in the Qeclaration ....'`

(Ex. 27 preamble). The By-Laws. (which the Declaration requires the Association to

follow, see (Ex. 13 Ar# 8.1, 8.5)) direct the Association to establish reserves for deferred

maintenance and for "replacement required because of damage, depreciation or

obsafescence." (Ex. 15 Ar#.6.1-2} The accord established throughout the governing

documents assigns payment for operation of the hotel to the Partnership and assigns

payment for maintenance of the common elements of the Colony to the. Association.

The 1.984 Agreement upsets this scheme once only, in paragraph ten, which requires

the Partnership annually to pay forty-five thousand dollars into a "capital. reserve

accour~Y' on behalf of the Association,$ (Ex. 27 ¶ 7 0). The bankruptcy court

nevertheless concluded erroneously that paragraph fwo of the 1984 Agreement

implicitly shi#~s to the Partnership full responsibility to pay for repair of the common

e{ements. Given the struc#ure of the balance of the governing documents, paragraph

two, construed. disinterestedly-and reasonabl}~, directs the Partnership to establish

reserves for the operation of the hotel. Cf. (Tr. 5/26/09 at 97) Requiring the Partnership

to establish the full reserves necessary to pay for repair of the common elements would

5 The Partnership never paid a fuilforty-five thousand dollars into this capita! reserve account, but
only because, as testimony attriai and fhe minutes of Association Board meetings show, the Association
voluntarily waived the establishment of additional reserves. (Ex. 273 at 7-8; Ex. 279. at 1; Ex. 283 at 4; Tr.

5/26/09 at 92)
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meetings in the record show tha# the Board approved each proposed budget. (Ex. 279

at 2; Ex. 282 at 1; Ex. 285 at 1; Ex. 289 at 1)

Noting that an °emergency' assessment requires unit owner approval (Ex. 15

Art. 6.6) and that the 2005 and 2006 proposed assessments were an "emergency°

assessment, the bankruptcy cQUrt concluded tha# "the Partnership [cannon force the

Association to make an assessment [that] the Unit Owners twice voted [] down,"

(Doc. 1-5 at 35) This formulation is oversimple and erroneous. The 2005 and 2006

proposed assessments required the Association to pay far alteration of tf~e common

elements and were an "emergency' assessment. The Partnership concurs that an

emergency assessment requires a vote of the unit owners. See (Ex. 13 Ark. 6.6)

(requiring unit owner approval of "alteration" or "improvement" ofi the common

elements). The Partnership correctly submits, on the other hand, that the rejec#ed 2005

and 2006 proposed assessments differ from the assessment the Partnership seeks in

this action. The assessment the Partnership seeks would address only the cost of

maintenance and repair of the common elements. The Associa#ion could have

implemented the assessment without an "emergency" assessment. Nothing in the

Declaration or By-Laws impedes the Association's including the cost of repair to the

common elements in an annual assessment.'

The bankruptcy court concluded. erroneously that the Association cannot assess

the unit owners even #or repair of the common elements unless a majority of the unit

'Again, resort to Florida's rrtature and persuasive statutory arrangement benefits everyone..
Section 718.112, Florida Statutes,_ mandafes the contents of the by-taws of every condominium
association in Florida. Section 718.112(2)(e}{2_a) requires that the by-laws empower fhe unit owners to
vote down an annual assessment that exceetls 17 5% of the assessment for the preceding year. However,
Section718.112(2)(e}(2.b) expficifly excludes from the percent-increase calculation "reasonable reserves
for repair or replacement of the condominium prAperty fend] antiapated expenses Qf the association which
the board does not expect to be incurred on a regular or annual basis:'

-18-



;ase 8:Q9-cv-02560-SDM Document 28 Filed 07/2.7111 Page 19 of 36 PagelD 4102

owners vote to approve the assessment. The bankruptcy court's conclusion is utterly

foreign to Florida's statutory regime,: which is calculated #o ensure the maintenance and

repair of the common elements enjoyed by each of Florida's 1.3 million condominium

residents. The bankruptcy court reasoned that the 1984 Agreement, which provides

tha# the Association shall pay for "major capital improvements" through "special

assessment" (Ex. 27 ¶ 2), "distinguishes between an assessment needed to make

capital repairs and improvements and an assessment to fund the Association's annual

budget. By this distinction," the bankruptcy court continued, "it is manifest that an

assessment for repairs.... must be put to a vote of the Unit Owners." (Doc. 1-5 at 36)

This conclusion is wholly erroneous and unsupportable. No mention of "special"

assessment occurs in the Declaration or By-Laws. The bankruptcy court asserted that

Section 718.103, Ffarida Statutes, requires that a "special'' assessment "be

accompanied by a notice which sets forth the specific purpose or purposes of [#he]

special assessment." (Doc. 1-5 at 36) (quotation omitted). Manifestly, a notice

requremen# is not a vote requirement. In fact, condominium boards often pay for

maintenance and repair by passing a "special° assessment without a unit. owner vote.

See, e,g_, George v. Beach Glub Villas Condo. Assoc., 833 So.2d 816 (-Fla. 3d DCA

2002:); Farrington v. Casa Solana Condo. Assn, Inc., 517 So. 2d 7Q (Fla. 3d DCA

9987); Cottretl v. Thornton, 449 5o.2d 1291 (~la. 2d DCA 1984).8

8 Cottrell. includes an especially informative passage:

We are often faced with appeals which are similar in nature to this appeal. One area of
misunderstanding seems to derive from the #act that a necessary repair ...may involve a
major expenditure ofifunds. The fact that a major expenditure is involved in maKing a
substantial, necessary repair does not convert the repair into a material or substantial
addition or alteration .. ,which would trigger a required vote of the unit owners. That is
not to say, however, that condominium owners are not without a solution to this freq~+ent

(cAnfinued...}
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Even were a vote required, the bartkrt.~p#cy court failed to explain on-what ground

tF~e unit owners may casually "vote away° the obligation of the Association to pay for

repairs to the common elements. The governing statute, tf~e governing documents, and

common sense reject this notion_ In fact, "Maintenance and operation of the common

elements ...shall be the responsibility ofi the Association as a common expense." {Ex.

13 Art. 6.5) With a sufficiently Iarge super-majority the unit owners may amend tF~e

Declaration (Ex. 13 Art. 15.3), but a simple majority of the unit owners may riot vote in

effect to nullify the Declaration. fn all instances, the declaration must conform to

Florida's statutory requirement.

The bankruptcy court held that the Board's refusal to imp9ement assessments for

repairs without a vote was a proper exercise of the Board's business judgment. In the

words of the bankruptcy court, "the Board ...determined in goad faith that the

Association would not benefit from assessing the members to rebuild The Colony," and

"[t]he Partnership's attempts to supplant the Board's decision with that of this Court .. ,

or the Partnership's opinion of v✓hat is best for the Association[,]. ignore the business

judgement [sicJ rule." (Doc, 1-5 at 38, 40)

Without support in law or logic, the bankrup#cy court imports and applies "the

business judgment rule to free the Association firom the fundamental obligations

B(...continued)
problem. We strongly urge tF~at before conflicts arise that require resort to the courts, the
owners should consider whether it is desirable to amend the cond~miniam documents to
place a restriction on the amounts that could be expended to make necessary repairs
without a prior vote of the owners.

449 Sold at 1292 (emphasis removed): As in Cottrell, the governing documents of the Colony include no
limit on the repair expenditures the Association Board may assess without a uni#owner vote..
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required by statute and memorialized in the Declaration. But the business judgment

rule is no license far a condominium association to break with impunity from an

obligation that in the moment displeases the association. If the Associatian can exploit

the business judgment rule. to escape paying far repair of the common elements, the

Association may use the business judgment rule to escape honoring any purportedly

binding document or cgntract, and each agreement the Association enters is entirely

illusory because only in effect sa long as the Association benefits. This. reasoning, like

the conclusion that the unit owners may vote to rescind a binding obliga#ion, is

untenable. Cf. Frank H. Easterbroak and Daniel R. Fischel, The Corc~orate Contract, 89

Cofum. L. Rev. 1416,. 1429 (Nov, 7989).

An erroneous assumption underlying the bankruptcy court's result is that the

business judgment rule protects an AssociatEOn's board not on€y from a member suit,

but also from athird-party suit fo enforce the lawful obligation of the Association to a

third-party. The bankruptcycourt apparently believes that the business judgment rule

empowers the Association to repudiate a contrac# or other obligation merely because

-the Association in the moment concludes that. the contract does not favor the

Association. The business judgment rule has no such meaning and no such effect. Of

course, a board member must use business judgment to further ths interests of the

association, and the business judgment rule (as the rule applies to a condominium

association) "`protects the [a]ssociation's decisions so long as the (aJssociat on acts in a

reasonable manner." Garcia v. Crescent Plaza Condo. Assn, Inc„ 813 Sold 975; 978

(Fla. 2d DCA 2002) (citing Farrington v, Casa Solana Condo. Assn. lnc_, 547 Sa.2d 70,
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72 Fla. 3d DCA 1987)). But the business judgment rule- is .not a weapon permuting the

Association to renege on statutory, con#Tactual, and other obligations on a whim {or

even after solemn deliberation). The business judgment rule applies to a corporate

governance dispute instigated by a member and protects an individual board member

from personal liability. The business judgment rule does not empower a corporation to

escape the consequences of the corporation's actions toward the outside world. Ifi the

Association Board flouts the statutes, violates the Declaration, lets the Colony crumble,

and drives the Partnership to ruin, the Association as a whole may not escape the

consequences merely because the Board intentionally inflicted the harm to further the

perceived self-interest of the Association,

The bankruptcy court concluded that "the 1984 Agreement is ultra wires #o the

ex#ent it may be interpreted to require the Association to assess the Unit Owners to fund

operation shortfalls ofi the Partnership." (Doc.. 1-5 41-44) As discussed earlier, see

sec. 2, su ra the 1984 Agreement never obligates the Association to pay for the

operation ofi the Partnership or the hotel. The bankruptcy court no#ed that "[al

condominium association may exercise only those powers enumerated in the.

Condominium Act," (Doc: 1-5 at 43) (quoting Towerhouse Condo. v. Millman, 475 So.

2d 674, 676 (F1a. 1985)), but, as the bankruptcy court acknowledged, Florida's

Condominium Act empowers the Association to maintain and repair the common

elements. Fla. Stat. § 718.711 (authorizing a condominium association to enter into

contracts and collect assessments to maintain and repair common elements); see. also

sec. 4, infira. Even if the 1984 Agreement were ultra wires as applied to ate
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Association and even if the Partnership must follow the 1.984 Agreement but the

Association need nat, the Association's obligation under the Declaration to pay for the

repair of the common elements remains. See sec. 2, supra.

An undercurrent in the bankruptcy court's decision is that putative

mismanagement by the Partnership excuses the. Association's ignoring the obligation to

pay for repair of the common elements..However, the bankruptcy court vaguely but

unmistakably attributes to the Pa~nership impropriety, but explicitly decCines to adjudge

the existence or effect of the supposed impropriety:

[this Court makes noj finding of improprie#y or malfeasance in the
operations of the Partnership. However , .. it is important fo the analysis
of this ease that [] accounting issues and questions were discovered- by
the Association at a time when the Partnership was saying it did not have
money and was requesting that assessments be made ... _

(Doc. 1-5 at 22) In the ruling from the bench, the bankruptcy judge stated:

same,. if not all [the alleged accounting improprieties] were disclosed
and rectified ....But the fact that they occurred at all i think is enough
to justify what the Association did [i.e., refuse to pay for repairs in 2007].

8:08-ap-567-KRM, (Doc.. 101 at 19-2Q). Without finding that-the Partnership violated the

governing documents, the bankruptcy court admonishes the Partnership. The

bankruptcy court finds that. the Partnership deserves no redress even if the Association

violated the governing documents. The bankruptcy court Ieft the allegations to linger as

a spectral yet perceptible suggestion that the Partnership is in a general sense an

unworthy claimant.

If the bankruptcy court believed that the Partnership's accounting or other

practices re9ieved the Association of the obligation to honor the governing documents,

the bankruptcy court needed to say so explicitly and attempt to sxpla~n why. The

bankruptcy court certainly presented no reason that an accounting impropriety, if
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proven, justiftes entirety dissolving the Association's obligation to pay for repair of the

common elements. Even if the P'artnership's accounting or operation of the hotel

harmed the Association, the proper course is not wnolesaie annulment of the governing

documents but rather an orderly claim under the applicable law of Florida, including

especially Chapter 718.

Another assumption floating ominQUSly yet indeterminately in the background of

the bankruptcy court's decision is that the Association deserves release from the

obligation to pay for repairs because the governing documents are unfair. The

bankruptcy court noted that the general partner prepared the Association's budget, that

''[t]he larger ti~te amount of expenses that the General Partner allocated to the

Association's ̀ Obligations,' the greater the amount of distribution the General Partner []

receive[d]" (Doc. 1-5 at 15-16}, and that the general partner received a distribution even

when the Partnership sus#dined a Toss. (Dac. ~-5 at 21) The bankruptcy court

mentioned also that "jt]he Preferential Amount was set in 1973, but there [i]s no formula

for any change [ta that amount] over time." (Doc. ~-5 at 16)

The portrayal of the. unit owners as trapped in an onerous agreement is

unfounded. The Partnership estimates that the average rent value of a unit owner's

yearly, thirty-day' use of a unit was $72,750. (Ex. 38) The tnterior of a unit was

maintained by the Partnership with hotel revenue (revenue generated, of course,

entirely through the efforts of the Partnership), and unrebutted evidence shows that

between 1987 and 2008 the Partnership contributed over $27 million of hotel revenue

#oward repair of the common elements and nearly $5 million toward the real estate
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taxes of the snits; (Ex. 38) Overall, from 1987 to 2008 the unit owners received $33.76

million in distributions. Over the same period, the general partner received

$4.59 million. (Ex. 38) For decades, a wnit owner effectively received a free thirty-day

stay at a beachfront condominium each year plus the appreciation in value of the initial

investment in the Colony. See (Ex. 153) and (Tr. 5/26/09 at 118-23} (es#imating the

average appreciation in value of a unit. as of 2D06}. About this component of the

arrangement —the value of the Colony to the unit owners throughout past decades —the

bankruptcy court said not a word:

Given the historical value figures and the fact tF~at the revenue for maintaining the

Colony for decades came entirely from the effort of the Partnership, where is the

unfairness? To the extent the Partnership exercised control over the Associa#ion's

budget, until-2005 the Partnership exercised control over money generated by the

Partnership, and the Association Board approved the budget the Partnership proposed.

{Tr. 5/21/09 at 67, Tr. 5129/06 at 110) Although the general partner indeed received a

larger distribution if the cost of maintenance of the common elements rose above the

preferential amount, the general partner was authorized to pay only for repair or

restoration of the. common elements and was therefore unable to deliberately generate

excessive maintenance costs. The Partnership could nat spend money on an

improvement or altera~on of the common elements and unilaterally charge the cost to

the Association; an improvement or alteration required unit owner approval.9 Although

9 To repeat, if tf~e Partnership aftempted to charge the Association for an improvement to the
common elements odor a f~otel operating expense., the Association's recourse is to prove damages. The
Association failed to prove any damages before the bankruptcy court. (Doc. 1-5 at 4 n.1) ("the
[Association] did not present any evidence as to any damages it suffered"},
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the general partner received distributions after the ho#el began to lase money, those

distributions were matched do[Car-far-dollar (on top of the $1.398 million preferential

amount) with distributions that paid the obligation of the unit owners; the unit owners

therefore continued each year to enjoy fhitty days use of a unit at the Co(vny (plus the

appe~tinent benefits) for dramatically less tf~an cost. For example, when the hotel

operated at a loss in 2006 and 2007, the general. partner managed the hotel and

received a few hundred thousand dollars while each unit owner contributed nothing and

received heavily subsidized use of a beachfront condominium and the associated

amenities.

The bankruptcy court is correct that the Colony's governing documents "must be

strictly construed to assure those investing in [the] condominium property #hat ̀ what the

buyer sees the buyer gets."' (Doc, ~-5 at 29) (quoting Sterling Villacle Condo., Inc. v.

Breifenbach, 251 So.2d 685, 688 (Fla. 4th DCA 1971)), The distributions to the general

partner were in accord with the governing documents (this, too, is "fairness"). That the

preferential amount is constant over time is in accord with the governing documents.

Someone interested in becoming a unit owner in the Colony enjoyed full disclosure —

guaranteed by Florida's condominium laws — of the governing documents. A buyer saw

exactly what a buyerwould get.

Above a11, a buyer could see that "maintenance and operation of the common

elements ...shall be the responsibility of the Association as a common expense." (Ex.

73 Art. 6.5)
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4. Florida Law

The plain language of the Declaration and the other governing documents

resolves this appeal, but; mare fundamentally, the Condominium Act; Chapter 718,

Florida Statutes, resolves this appeal. Florida faw intricately and pervasively regulates

the creation, form, aperatian, and governance land; when necessary, the dissolution} of

the condominium form of ownership, including the condominium unit owners'

association. The parties' dispute is entirely familiar to this statutory scheme (and

entirely alien to bankruptcy law).

'The Condominium Act expressly provides that the Association is responsible for

the maintenance and repair of the common elements." 5 Boyer, Florida Real Estate

Transactions, § 190.20[2][c] (2010); see. Fia. Stat. § 718.113(1). -Under the

Condominium Act, an association board has both the authority and the duly to maintain

the common elements. See Ralph v. Envoy Point Condo. Assn. Inc., 455 So.2d 454,

455 (~1a. 2d DCA 1984); Boyer, su ra, § 190.11[6j. In fulfilling the duty to maintain the

common elements, the board may assess the members for common expenses without

a vote of the unit members. Section 718.115(1){a), Florida Statutes, states that,

"Common expenses include the expenses- of the opera#ion, maintenance, repair,

replacement, or protection of the common elements and association property." Section

718.115(2} states that, "Except as otherwise provided in [the Condominium Act], funds

for payment of tf-~e common expenses ... shall be collected by assessments against the

units.° Boyer adds that:

UNess provided otherwise in the condom+nium documents,. a vale of
unit owners generally is not required to le~!y a special assessment for
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condominium repair work, where the work is nat a material alteration of
the condominium property ... .

Boyer, supra, § 190.44[2]; see also. Cottrell v. Thornton, 449 So.2d 1291 {F(a. 2d DCA

1984). Aboard may assess the members even for an alteration if the alteration is .also

a necessary re{~air to the common elements. "Simply because necessary work for

maintenance may also. constitute alterations or improvements does. nat nullify a

condominium board's authority and duty to maintain the condominium common

elements." Ralph, 455 So.2d at 455 (ho{ding that an association board could assess

fhe members, without a member vote, to pay for a vertical sea-wall fo protect the

common elements from storm damage because "if work was necessary, board authority

was sufficient").

°A condominium association may be iiab{e for damages tha# result from negligent

maintenance of the common elements." Boyer, supra, § 190.20[2]je]; see, etc .,

Coronado Condo. Assn v. Scher, 533 So.2d 295 (Fla. 3d DCA 1988) ("[the} unit

owners ...sued the ...association for negligent maintenance of a sanitary sewef in

the common elements [and] won'an order requiring the association to conform with its

duties under the Condominium Act"). (n otherwords, the Condominium Rct requires the

association fo prevent deterioration of the common elements.. Rather than allow the

common elements to deteriorate, the Condominium Act states:

In circumstances that may create economic waste, areas of disrepair, or
obsolescence of a condominium property for its intended use and thereby
14wer property tax values, the Legislature ...finds that it is the public policy
of this state ... to preserve the value of the property interests and the
rights of alienation, thereof that owners have in the condominium
property ... .
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~!a Stat. § 718.'[ 77{1). The method to preserve tote value of the condominium is

"termination [of the condominium] because of economic waste or impossibility." Fla.

Stat. § 718.117(2). Termination, however, requires the approval of asuper-majority of

the members. Fla. Stat. § 718.117(2j; (Ex. 13 Art. 16). In this action; rather than

comply with the statutory command to "terminate" in the statutorily prescribed manner,

the Association s#opped paying for maintenance at the common elements..

The Condominium Act plainly states not only #hat an association must maintain

the common elements but states also that "[t]he liabifiry for assessments. may nat be

avoided- by waiver of the use. or enjoyment of any common elements or by

abandonment of the unit for which the. assessments are made." Ffa. Stat. § 718.116(2).

In this action, a majority of the members effectively attempted to avoid liability far

assessment by waiving en masse the "enjoyment of any common elements" (which

eventually deteriorated beyond use). This attempt violated en masse

Section 718.116(2).

Further, by allowing the Colony to deteriorate, the Board and the majority of the

members impermissibly altered the common elements to the detriment of a minority of

the members. (Ex. 13 Art. 15,3); cf. Boyer, supra, § 190[7}[e][iii]. The Condominium

Act requires that "no material alteration . , . to the common elements [occur] except in a

manner provided in the declaration ...." Fla. Stat. § 718.113(2){a). "The purpose of

[this] provision[ is~ to protect the [unit] purchaser against unanticipated changes in the

common eEements which could dramatically affect the cost and enjoyment associated

with owning a condominium." Wellington. Prop. Mgmt. v. Pare Comiche Condo. Assn,

Inc., 755 So,2d 824, 8'26 (Fla. 5th DCA 2000). Deterioration of the common elements is
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an "alteratianv and a "changer against which the Condominium Act pcotec#s the

members who favor repairing the common elements...

In addition, Florida kaw requires an association to honor agreements with third-

parties such as the Partnership. "The law simply does not,° for example, "afiow an

association to borrow money and then absolve itseif from repayment through. its

declaration or by-laws." Carmeiitas Holding Company v. Paradise Beach Resort St.

Augustine., 675 So.2d 660, 661 (Fla. 5th DCA 1996); see Boyer, su ra, § 190.20[2](c]

(citing Carmelitas Holding Company). Carmelitas Holding Compaq holds that a

homeowners association:

cannot assert that repayment- of a debt is ultra vires in an attempt to
invalidate what was otherwise a permissible corporate action — borrowing
money ... to mee# the expenses of operating the association and
maintaining the association's Properky.

676, So.2d at 661. Similarly, the Association cannot escape the obligation to maintain

the common elements for use by the Partnership by declaring the obligation ultra vires.

In sum, each matter the bankrupfcy court found important was a mischievous

distraction because Florida law requires- the Association to pay for maintenance of the

common elements.

5. Damages and Mootness

The bankruptcy court rejected the Partnership's claim for damages on many

grounds, each of which is flawed. Several of the- reasons for rejecting damages rely on

the bankruptcy court's faulty interpretation of the 1.984 Agreement and the Tenth

Amendment. Under a proper reading of the governing documents, the Partnership's

pre-petition and post-petition damages. arise from the Association's failure to pay for
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repair and maintenance of the common elements. The pre-petition damages arise

directly from the Association's refusal to pay the obligations before the Partnership sued

the Association. The Partnership's- expert, Dr. Henry Fishkind, demonstrated the post-

peti#ion damages with a conventional damages calculation, which shows that if the

Association had repaired the common elements promptly, the revenue of the hotel (and

thus the Partnership) would have dramatically recovered from the late-2000's decline.

See (Ex. 12~)

Although the bankruptcy court ruled that the. Association is not responsible for

damages because fhe Colony had needed repair for years- and the Partnership under-

reported the cost of the needed repair (Doc. 1-5 at 45-46~, the Colony's needing repair

long before the Partnership demanded repair excuses the Association from nothing.

The bankruptcy court noted that the poor condition of the Colony impaired the hotel's

profits "far at least the past fifteen years" (Doc. 1-5 at 45j, but the Partnership seeks no

damages for the decline in hotel revenue that occurred before the Partnership asked the

Association to pay for repair. (Ex. 121 at 10-11, 16-17) The Partnership has no

obligation promptly to alert the Association to each incipient need for repair. In any

case, no evidence shows that delaying repair increased the cost of repair. If delay

increased the cost, the Partnership bears no blame. The Partnership must pay for the

repair to the common elements only to tF~e extent cash is available from ho#el revenue

to do so. (Ex. 27 ¶ 2) The statutory responsibility of the Association includes ensuring

the common elements remain in goad repair and establishing an adequate financial

reserve fior major and exigent repair. (Ex. 13 Art. 6.5; Ex. 15 Art.6.1-2~ Nor is the

°under-reporting° cited by the bankruptcy court a problem for the Partnership. !n 2005,
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the Association hired an engineering firm to undertake a professional estimate of the

cost of repair of the Colony. Before the Association hired the firm, Katherine Moulton

prepared a yearly estimate,'which almost inevitably was an amount far less than the

estimate of the professional firm, TF~e 1984 Agreement requires only that the

Partnership each year prepare for the Association's review a budget that details the

"obligations" paid by the Partnership, Nothing in the governing documents entitles the

Association to rely on aPartnership-produced estimate ofi needed repair or needed

reserves far future repair. Regardless; Mouitan testified that shs kept the Association

Board's- members aware tha# major repair to the common elements would cost more

than the Association's reserves (Tr. 5/27/09 at 11-12), yet tf~e Association Board and

the Association consistently voted to waive reserves anyway. Etc . (Ex. 273 at 7-8; Ex.

279 at 1; Ex. 283 at 4) The Association Board knew both. that Maulton's estimates were

low and that the Colony, built ~n 1973, would eventually need extensive repair.

Finding that. "the Notel [at the Colony] operated at a loss for six of the last eight

years," the bankruptcy court rejected the Partnership's damage claim in part because of

the Partnership's fosses. {Doc. 'i-5 at 46-47) At an Association Board meeting in

December, 2004, the Board discussed the common elements' dilapidated condition and

decided to hire fhe engineering firm to assess. the cost of repair. (Ex. 51) Annual ~►otel

profit at the. time of the meeting was over ahalf-million dollars. (Ex. 38) In a July, 2005,

letter, the Partnership's attorney informed the Association's attorney of the urgent need

for rep-air of the common eFements. (Ex. 149) Tire letter concludes by asking the

Board:
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as [the Board] is required to da under the various Colony documents,
[toj commence the process. to preserve and protect the Colony by
implementing ... the repairs that are necessary and the assessments
associated therewith.

(Ex. 149) The hotel's profit in 200 was $360 thousand_ At that time, the hotel had

earned a profit in sixteen ofi the preceding nineteen years. (Ex. 38) In December.,. 2006,

when the Partnership implored the Association Board to approve a budget including

several million dollars for repair of the common elements (Ex. 54), tf~e hotel had begun

to lose money. (Ex: 38) Four at the. six losing years the bankruptcy court cited occurred

after the Association first breached the Declaration by refusing to pay for repair of the

common elements, and fhe Partnership was profs#able when fhe breach began. The

bankruptcy court's rejection of damages due to "the Hatel's history of being unprofitable"

was clear error.

The Partnership presented four damage scenarios, each of which the bankruptcy

court rejected because "jf]he occupancy rate and average daily rate that the Partnership

used to calculate damages [in each scenario] ha[s] never been attained.T (Doc. 1-5 at

46j "Difficulty in proving damages or uncertainty as to amount," however, is not fatal to

a plaintiff"s claim for recovery. Forest's Mens Shoff v. Schmidt, 5.36 So.2d 334, 336

(Fla. 4th DCA 1988). Rather, a plaintiff need show a reasonable basis for computing an

approximate amount of damages. Sampfey Enterprises, Inc. v. Laurilla, 4Q4 So.2d 841.,.

842 (Fla. 5th DCA 1981); Devon Medical, Inc, v. Ryvmed Medical, Inc., 60 So.3d 112b,

1128 (F1a_ 4th DCA 2011). The Partnership's expert reasoned that after renovation the

hotel would out-perform the average hotel occupancy rate in Saraso#a because the

hated, on the beach and renovated, would "be newer than [the] average [hotel] and []
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would have a superior location to the average hotel" (Tr. 5/22/09 at 29) In #his light,

the expert's five percent increase in hotel occupancy above the market average (Ex.

121 at 6), was modest and reasonable. The average daily rate the expert adopted,

$280, was °attained" by the hotel in the past and is consistent with the hotel`s

performance before the Colony's facilities degraded. (Tr. 5/22/09 at 30) (Of course, a

fact-finder might find $260 or $2~0 or another- rent. established by the facts; finding a

fiault in $280 fails to justify collapsing to zero rent or declaring the rent unknowable.)

The bankruptcy court concluded that "[t7he Partnership's damage mode'I is based

on a number of contingencies and assumptions," specifically that the Partnership,

despite defaui~ing on a loan in 2006 (Ex. 777), could obtain the capital necessary #o

renovate fhe interior of each unit and that fhe Association could obtain a loan for the

repair of the common elements. (Doc. 1-5 at 48} The Partnership tried, but failed, to

show that a bank offered a [oan to the Partnership for interior renovation contingent

upon the Association paying far repair to the common elements. See (Tr. 6!1109 at 75-

78) However, if the Partnership failed to obtain a loan, the failure occurred as, and

likely because, the Association failed to honor the obligation to pay for repairing-the

common elemenfs. Cf. Whitn~ v. Citibank. N.A., 782 F.2d 11 Q6, 111.8 (2d Cir 1986)

("When a difficulty faced. in calculating damages is attributable to the defend-ant's

misconduct, some uncertainly may be tolerated") (citing .Bigelow v. RKO Radio Pictures,

377 U:5. 251, 264-65 {1946)).'D By the time the Partnership defaulted, the Association

10 "[A] stricter standard of proof is necessary for jthe] fact of damage than for [the] amount of
damage." Yoder Bros.. Inc. v. California=Florida Plant Corp.. 537 F.2d f 347, 1'371 n.24 (5th Cir. 1976).
failure to obtain a loan for interior renovafion might reduce the Partnership's lost profits. However,
because of the superior location and past profitability of the Colony, the Partnership's regaining profifabil ty
after repair to the common elements atone is hard to doubt, See (Ex. 121)
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was already breaching the Declaration. The Partnership was likely far more credit-

worthy earlier, when the hotel was still proftable. As for the assumption that the

Association could obtain. a loan, the bankruptcy court's faulting the Partnership for

assuming the Association could pay #or repair of the common elements is slightly

bizarre. A damage calculation estimates the plaintiffs position "but for" the. defendant's

wrongful conduct. The damage calculation presented by the. Partnership necessarily

treats the Association's paying for repair of the. common elements — whether by a Ioan

or by assessment of the uni# owners — as a benchmark.

Finally, the Parknershp objects ti~at the bankruptcy court erred in finding the

Association's counter-claims moot. However, the bankruptcy cQUrt added the condition

that. each counter-claim and third=party claim will receive reconsideration if any of the

rulings in favor of the Association are reversed. (Doc. 1-5 at 49 n.5} The confemplated

reversals occur, and the reconsideration must occur also. The Partnership's objection

to the finding of mootness is moot.

CONCLUSION

The challenged orders of the bankruptcy court and each order of the

bankruptcy court in this action that is inconsistent with this order are REVERSED.

The districf court (1) STAYS this order pending further order of the district court,

retains jurisdiction o#the proceeding, and withholds the issuance of instructions to

the bankruptcy court; (2) directs that the. parties submit by August 5, 20'[ 1, a

paper (one paper for each side and only one paper for both thus appeal and the

companion appeal in Case No. 8:1 Q-cv-913-T-23) of seven or fewer pages that.

-35-
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discusses the precise fiorm of the remedy that the respective party recommends

as a consequence of the district court's reversal of the bankruptcy court, and- (3)

sets a hearing for August 11, 2Q1'E, at 1:30 p.m. to hear argumenf on the form of

the remedy. Counsel for each party sha{1 appear at the hearing prepared and

authorized to address the prospect of court-ordered mediation {including fhe

issues of when, where, and by wf~om the mediation will be conducted}..

ORDERED in Tampa, Florida, on July 27, 2011.

STEVEN D. MERRYDAY
U1titRE~ STATES D1STRICTJUDGE

-36-
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I. Introduction.

The Court directed counsel in its July 27, 2011 Orders to provide a Brief to the Court

outlining the specific remedies sought by the parties in each case based upon the rulings of the Court.

Set forth below are Appellants' requests to the Court for the entry of Final Judgments in its favor

and against the Appellee Association consistent with the rulings of this Court in its appellate

opinions.

II. The renovation/damages case (Case No.: 8:09-cv-535-T-33).

At the heart of this case is the Partnership's position now adopted by the Court, that the

Association bears the duty and obligation to maintain and repair the common elements and the

exterior of the condominium units in accordance with the requirements of the Declaration of

Condominium, not only for the benef t of the unit owners, but also for the benefit of the Partnership

in its use of the condominium units for the operation of a lu~cury resort hotel.

In its July 27, 2011 Order, this Court made the following observations, which bear on the

remedies sought by the Partnership in this appeal:

Ifthe Association Board flouts the statutes, violates the Declaration, lets the Colony crumble,
and drives the Partnership to ruin, the Association as a whole may not escape the
consequences merely because the Board intentionally inflicted the harm to further the
perceived self-interest of the Association.

*~*

Under a proper reading of the governing documents, the Partnership's pre-petition and post-
petition damages arise from the Association's failure to pay for repair and maintenance of
the common elements. The pre-petition damages arise directly from the Association's
refusal to pay the obligations before the Partnership sued the Association. The Partnership's
expert, Dr. Henry Fishkind, demonstrated the post-petition damages with a conventional
damages calculation, which shows that ifthe Association had repaired the common elements
promptly, the revenue of the hotel (and thus the Partnership) would have dramatically
recovered from the late-2000's decline ... the [Partnership's] expert's five percant increase
in hotel occupancy above the market average (Ex. 121 at 6), was modest and reasonable.
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In its Order, the Court articulated both the Partnership's right to damages and the finding that the

Partnership's expert's testimony concerning them was reasonable.

Regarding pre-petition damages, the Court should enter judgment in favor of the Partnership

and against the Association in the principal amount of $2,238,732.99, plus prejudgment interest.

This sum represents the amount of Association expenses paid by the Partnership after the Partnership

notified the Association that it could no longer pay the Association's expenses out of available cash

flow and prior to the filing of the Association's bankruptcy petition in October, 2007. The amount

of those expenses, billed monthly from the Partnership to the Association, is set forth in

Partnership's E~iibit 141, which contains not only monthly reconciliations and invoices to the

Association, but also the backup material to justify each and every of the listed amounts. There is

no evidence in the record to suggest in any way that the claimed expenses were not reasonable or not

rendered for the benefit of the Association. The Association instead relied solely on the defense that

it was liable for none of the expenses, regardless of reasonableness. In light of this Court's ruling,

the entire amount of pre-petition expenses should be awarded to the Partnership in the form of a

money judgment. Pre judgment interest at die applicable statutory rates should be calculated on the

amount of expenses from their respective due dates as evidenced by the invoices rendered by the

Partnership to the Association.

Regarding post-petition damages, the Partnership is entitled to a money judgment in its favor

and against the Association based upon the damage analysis prepared by and testified to by Dr.

Fishkind, the Partnership's expert at trial. More specifically, the Court should adopt the damage

analysis presented in scenario 2 by Dr. Fishkind, in light of the delay by the Association in

constructing the needed repairs and renovations to the condominium common elements and unit

2
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exteriors. Dr. Fishkind's analysis under scenario 2 presents two divexgent possibilities, one being

that the Association does undertake the necessary repairs and renovations at some point in time and

the other contemplating that the repairs and renovations are never done. The analysis shows that

damages to the Partnership in the event that construction is delayed until May 1, 2010 would be in

the amount of $7,751,470.00. Alternatively, the analysis shows that if the necessary repairs were

never done that the damages to the Partnership would be equal to the sum of $20,646,312.00.

Notwithstanding that more than a year has passed since the May, 2010 date shown in Dr.

Fishkind's analysis, the Partnership is still desirous of having the Association complete the necessary

repairs and renovations in order to reestablish the use of the property as a condominium resort hotel

under the management ofthe Partnership. To that end, the Partnership requests the following relief:

a. An order directing the Association to perform the necessary repairs and renovations to the

common elements and the unit exteriors in order to allow the Partnership to resume its

operation of the hotel as a luxury resort hotel and further directing the Association to assess

and collect from the unit owners sufficient funds to pay for same and to pay the money

judgments to be entered by the Court for damages.

b. An order vacating (or directing the banla-uptcy court to vacate) the Final Judgment entered

by the bankruptcy court in Adversary Proceeding Case No. 8:09-bk-22611-KRM in the

Partnership's bankruptcy terminating the Partnership's right to possession of the

condominium units, as well as any order in the Associafiion's bankruptcy proceeding that is

inconsistent with this Court's appellate opinion.

c. An order providing for the future appointment of a receiver to operate the Association and

assess the unit owners in the event that the Association fails to properly and timely undertake
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the repairs and renovations a~ directed by the Court.

d. Entry of a money judgment in favor of the Partnership and against the Association in the

amount of $7,751,470.00, plus prejudgment interest from May 1, 2007.

e. Entry of such other and further orders as maybe necessary to provide for restoration of the

hotel operation under the management of the Partnership.

f. Retention of jurisdiction by the Court to oversee the implementation of the above.

If the Court is disinclined for any reason tv direct the Association to perform the necessary

repairs and renovations and to place the Partnership back in control of the units for purposes of

operating a condominium resort hotel, then the Partnership would request tha# the Court instead

render judgment based upon the alternative model under Dr. Fishkind's scenario 2, which model

contemplates the repairs are no# made and the Partnership thus loses the benefit of the continued

ability to operate the hotel. As indicated above, damages under that model are equal to the sum of

$20,646,312.00, to which prejudgment interest should be added from May 1, 2007.

Regardless of which damage model the Court adopts, the Partnership is also entitled to

damages in the amount of $261,459.25, plus prejudgment interest, for post-petition expenses of the

Association paid by Partnership as reflected in Partnership's Exhibit 39. Like the pre-petition

expenses, the Association did not take issue with any of the specific expenses reflected in the

E~iibit, but only asserted that it was not liable for any of the expenses paid by the Partnership,

notwithstanding that they are clearly Association expenses under the operative documents.

Under either of the alternatives presented above, the Partnership should also be awarded its

attorneys' fees and costs at the trial and appellate levels in an amount to be set by the Court

following the submission of whatever affidavits and testimony are required by the Court to establish

4
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the amount of reasonable fees and costs to be awarded.

III. The Recreational Lease Case (Case No.: 8:10-cv-00913-T-23).

The central issue in this adversary proceeding was the contention by the Association that the

Recreational Facilities Lease at the Colony was unconscionable. In the Association's bankruptcy

proceeding, it elected to reject the Recreational Facilities Lease and the Lease has now been

terminated as a result of that rejection. Rejection of the Lease, however, entitles the Appellants in

that case to rejection damages pursuant to I 1 USC Section 502(b)(6). According to the formula set

forth in the Statute, the Appellants are entitled to a judgment for an amount equal to the sum of the

rent due pursua~rt to the Recreational Facilities Lease for a period of three (3) years from the date of

filing of the petition.

At trial, the Association's evidence focused solely on the now failed attempt to prove that

the Recreational Facilities Lease is unconscionable. This Court has found that the Association did

not prove, either statutorily or under the common law test, that the Recreational Facilities Lease was

unenforceable. The Association did not contest the evidence appellants presented as to the amount

of damages resulting from the Association's rej ection of the Recreational Facilities Lease. Pursuant

to the calculations set forth in Defendant's exhibits 123,133 and 134, the following amounts are due:

a. Rent, per paragraph 6 of the Recreational Facilities Lease, of $653,000.00 per year for three

yeaxs;

b. Real estate taxes, per paragraph 7.2 of the Recreational Facilities Lease of $81,769.48 for

2007, $73,734.64 for 2008 and $73,734.64 for 2009; and

c. Insurance, per paragraph 7.2 of the Recreational Facilities Lease of $13,416.00 per year for

three years.

E
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The Defendant's uncontested damage total is $2,228,4$6.b0, to which should be added

prejudgment interest at the rate prescribed in paragraph 22.3 of the Lease (1 d% per annum) from the

date of rejection of the Lease.

The specific relief sought by the Appellants in this case is the entry of a money judgment in

favor of Appellants and against the Association in the principal amount set forth above, phis

prejudgment interest, attorneys' fees and costs in an amount to be deternuned by the Court and an

Order directing assessment of the unit owners to pay same in full. Appellants are entitled to

attorneys' fees for enforcement ofthe Lease pursuant to paragraph 22.6 of the Recreational Facilities

Lease.

Finally, if and to the extent necessary to correct the defective rulings of the bankruptcy court

as reflected in this Court's order, the Court should direct the bankruptcy court to vacate its rejection

of claims number 16, i 9, 20 and 21 filed in the Association's bankruptcy and any provisions of the

Association's plan of reorganization or the Bankruptcy Court's order confirming that plan that are

inconsistent with this Court's appellate opinions.

IV. The Association's Counterclaims

The Court indicated in its order in the renovation damages case that the Association's

counterclaims, which had been "denied as moot" by the bankruptcy court were no longer moot as

a result of the reversal by this Court of the bankruptcy court's rulings, It is anticipated that the

Association will likely view that ruling as an invitation to have a new trial on the Association's

counterclaims. To the contrary, appellants assert that the Association had a full and fair opporhiriity

to introduce whatever evidence it sought to have heard by the banla~uptcy court at the trial of this

action. Providing the Association with a fresh opportunity to try its counterclaims would be to

C~
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provide the Association a "second bite of the apple". Additionally, the Association did not appeal

the denial of the relief sought in its counterclaims and this Court is thus precluded from granting

relief to the Association reversing that denial.

To the extent that the Court determines to review the denial on the merits, however, the Court

should limit its review to the record in the trial court to determine whether or not there is evidence

in the record to sustain the Associations' counterclaims. Based upon the review of the record, if the

Court determines that the association met its burden and proved its counterclaims, the Couz-t should

render judgment accordingly. Alternatively, if the Association failed to provide evidence sufficient

to sustain its counterclaims at trial, then the Court should enter judgment in favor of appellant and

against the Association on the Association's counterclaims.

It should be noted that the Association apparently made a strategic decision at trial not to

introduce evidence sufficient to sustain its counterclaims, whether in anticipation of a favorable

ruling on the main claims or for some other reason. While the Association may now regret having

failed to avail itself of the opportunity to introduce evidence in support of its counterclaims, the fact

is that the Association had its chance to try its counterclaims and should not be afforded a second

opport~uuty to try those claims.

Respectfully submitted,

7
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

In re

COLONY BEACH &TENNIS CLUB
ASSOCIATION, INC.,

COLONY BEACH &TENNIS CLUB, Ltd.,
RESORTS MANAGEMENT, INC., and
COLONY BEACH &TENNIS CLUB, INC.,

Appellants,

v.

COLONY BEACH &TENNIS CLUB
ASSOCIATION, INC.,

Appellee.

ORDER

CASE NO.: 8:09-cv-2560-T-23

The Colony Beach &Tennis Club needs repair, and Colony Beach &Tennis Club,

Ltd., ("the Partnership") and Colony Beach &Tennis Club Association, Inc., ("the

Association") dispute who must pay. Reversing the bankruptcy court, a July 27, 2011,

order (Doc. 28; 2011 WL 3169486) answers that the Association, under both the

governing documents of the Colony and the Florida Condominium Act, is responsible for

repair and maintenance of the Colony's common element. The order (with which, for

obvious reason, familiarity is assumed) stays the effect of the order to permit
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consultation with the parties and pending a subsequent order, this order, on the form of

the remedy.

Two Proposals

In response to a specific invitation, each party submitted a paper recommending a

remedy (in this appeal and in a companion appeal, Case No. 8:10-cv-913-T-23), and a

hearing occurred. (Doc. 33)

The Association favors (Doc. 29) remand to the bankruptcy court for a new trial to

calculate damages and to assess the validity of the Association's counter-claims. The

Partnership prefers (Doc. 30) that the district court enter a judgment and close the case

without a return to the bankruptcy court. Specifically, the Partnership requests a money

judgment (compensating several forms of damage, enumerated below) and an order

that directs the Association to repair the Colony's common elements, that authorizes the

appointment of a receiver if repair does not punctually occur, and that retains jurisdiction

"to oversee implementation" of the order to repair.

The Partnership's proposal is complicated by the Partnership's loss of the

Colony's units in a bankruptcy proceeding, Case No. 8:09-bk-22611-KRM. Noting that

the Partnership would retain possession but for the Association's wrongful refusal to

repair, the Partnership seeks "an order vacating (or directing the bankruptcy court to

vacate) the Final Judgment [that] terminates] the Partnership's right to possession .. ,

as well as any order in the Association's bankruptcy proceeding that is inconsistent with

this Court's Appellate opinion." (Doc. 30 at 3)

If the Partnership cannot regain the Colony units, the Partnership requests in the

alternative a larger money judgment. If restored to ownership of the Colony units (as

-2-
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repaired in accord with the governing documents), the Partnership seeks $7,751,470.00

in damages; if denied restoration of ownership of the Colony units, the Partnership

seeks $20,646,312.00 in damages. In either event, the Partnership claims

$2,238,732.99 for Association expenses that the Partnership paid after the

Association's unilateral cessation of payments in May, 2007, but before the

Association's bankruptcy petition in November, 2008, and the Partnership claims

$261,459.25 for Association expenses that the Partnership paid after the Association's

bankruptcy petition. For each sum the Partnership demands pre-judgment interest.

The Partnership moved (Doc. 31) for attorney fees and costs, which motion the

Partnership was instructed (Doc. 36) to submit anew after a final judgment.

A Delicate Matter

In August, 2010, the bankruptcy court converted the Partnership's bankruptcy

from a Chapter 11 re-organization to a Chapter 7 liquidation and ejected the Partnership

from possession of the Colony units. 8:09-bk-22611 (Doc. 336); Case No. 8:10-ap-242-

KRM (Doc. 22).

The Association's counsel explained the purpose of the ejectment at a hearing

before the bankruptcy judge:

What we cannot have [] is this situation where ...the unit owners []
come back and restore or rebuild their units, and then [] the
Partnership [] claim[s], "Aha, now we're happy, you've done what we
wanted to do at your expense, we're going to take back possession
and we're going to operate the hotel like we see fit under the
Partnership. That's the reason why the remedy of ejectment is so
important[,] to end that "aha" moment that would occur somewhere
down the road ... .

-3-
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8:10-ap-242 (Doc. 26 at 27). The July 27th order reversing the bankruptcy court

eviscerates the Association's stated purpose for ejecting the Partnership. Net of any

consideration of the complexities of bankruptcy, the Partnership rightly should regain

the Colony units with the common elements repaired at the Association's expense.

Unfortunately, the bankruptcies of both the Association and the Partnership

continued apace while this action was for eighteen months pending on appeal. In

consequence, the Partnership's counsel candidly observed:

Frankly, [return of possession to the Partnership] certainly is the
more difficult path in terms of the things that need to be done. The
simple way to deal with this case, although it's not the way the
Partnership prefers , .. is to treat what's done as done, make an
award of damages to the Partnership that would compensate the
Partnership for what it lost, and move on. And if that's what the
court's pre-disposition is, then while that's not our preference, that's
certainly an outcome the circumstances would warrant.

(Doc. 33 at 13) An instruction to the bankruptcy court to restore the Partnership's

possession of the Colony units "though the heavens fall" could introduce into the

bankruptcy of the Association or of the Partnership some latent but potent mischief.

With each bankruptcy at a mature stage, the bankruptcy court is favorably situated to

recommend a result that maximally vindicates the Partnership's rights and minimally

upsets in either bankruptcy the decisions that are unduly difficult or impossible to

reverse.

Although the possession of the Colony units requires the bankruptcy court's

consideration, the damages owed to the Partnership does not. That matter has been

fully tried to completion. At trial, the Partnership presented an expert, Dr. Henry

Fishkind, who calculated the Partnership's damages under four scenarios, two of which

-4-
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remain pertinent. Dr. Fishkind calculates damages of $7,751,470 with a return of the

Colony units, common elements repaired, to the Partnership and damages of

$20,646,312 with no return.

The July 27th order concludes that Dr. Fishkind's analysis is reasonable. Dr.

Fishkind conducted "a conventional damages calculation" with "modest and reasonable"

assumptions about the Partnership's revenue after repair and with proper estimates of

the Partnership's position "but for" the Association's wrongful conduct. (Doc. 28 at 30-

35; 2011 WL 3169486 at *15-'~17) The Partnership at trial provided valid damages

calculations.

The Association's request for further fact-finding on damages is misplaced. The

Association's few criticisms of Dr. Fishkind's work are repeated in the bankruptcy court's

order and are answered in the July 27th order. See Case No. 8:08-ap-567-KRM (Doc.

96 at 33-34), (Doc. 104 at 45-48). The Association entered no alternative measure of

damages into the record. Arguing that the deterioration of the Colony is the

Partnership's fault and that the Colony's design is "functionally obsolete," the

Association pursued an all-or-nothing strategy. The Association's argument was not

that the Partnership should receive less money but rather that the Partnership must

receive no money. The argument fails. The Association provides no cogent reason for

a further investigation into damages. Atrial occurred; no second trial is needed.

A Narrow Opportunity

The July 27th order contemplates a reconsideration of the Association's counter-

claims, which the bankruptcy court declared "moot." The Partnership correctly submits

that the Association enjoyed a full and fair opportunity to introduce to the bankruptcy

-5-
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court evidence supporting the counter-claims. Anew argument on the counter-claims is

properly bounded by the record that the parties constructed at trial. Yet, with no

addition to the record, the Association's counter-claims are probably futile because the

bankruptcy court ruled, and the district court agrees, that the Association failed to prove

damages. Most or all of the record is transparently extraneous to the Association's

counter-claims. However, the record is voluminous, and the Association seeks an

opportunity to search for an offset to the Partnership's damages. If (and only ifl the

bankruptcy court agrees that a second look at the existing record (and only the existing

record) is necessary to confirm that the Association evidenced no damages, a non-

evidentiary hearing on the counter-claims may occur.

On the other hand, the itemized accounts that support the Partnership's demand

for pre-petition and post-petition damages are detailed and exhaustive. The July 27th

order establishes that the Partnership paid the pre-petition and post-petition

expenditures to maintain the Colony's common elements on the Association's behalf.

Accordingly, the pre-petition and post-petition damages are not subject to question on

remand.

An Instruction

Under Bankruptcy Rule 9033(d) ("The district court may ... re[-]commit" a

non-core proceeding "to the bankruptcy judge with instructions"), this action is

re-committed to the bankruptcy court, which is directed to render proposed findings of

fact and conclusions of law consistent with and implementing the following instructions.

1. The bankruptcy court shall either (1) vacate, amend, or issue each order

necessary and appropriate to return the Partnership to possession of the Colony units
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and recommend an award of $7,751,470 to the Partnership or (2) leave the Partnership

without possession of the Colony units and recommend an award of $20,646,312 to the

Partnership.

2. The bankruptcy court may in its discretion re-consider the finding that the

Association proved no damages and allow the Association to establish the counter-

claims and to identify evidence of damage based solely on the extant record.

Alternatively, the bankruptcy court should affirm that the Association failed to show

damages and conclude that the counter-claims are without foundation.

The stay is DISSOLVED and this action is RE-COMMITTED for proceedings

consistent with the July 27th order and this order and for the issuance of a report and

recommendation.

ORDERED in Tampa, Florida, on October 12, 2011.

r

_... ~,..~._ _ m d e. ~ ,m~
STEVEN ~. NIERRYDAY

1Ji~ITEC1 STA7E~ DISTRICT JUDGE
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IN TAE YJNITE~ STATES CO~(JRT aF APpEA.~S
FO~t TIC EL~VENTI~ ~TDIC~AY. CIRCUIT

C4LON'Y' 1~~A.CH &"TENNIS CLYTB
ASSOCIATION, INC.,

Debtor.

COLONY BEACH & TE1vN[S CLU~3
ASSOCIA,T~ON, Y1VC.

Appellant,

v.

COLOI~'Y BE,AC~ & '~'ENNIS CT~UB, INC.
and COLOl~`Y BEACH, INC.,

Appellees.
1

CASE NQ.: 11-14836
CASE 1~0.: 8:I0-cv-00923-'I'~23

AP~~LL~ES' MO'~ION T4 ~~SMISS APPEAL
.AND YNCQRPORATE~ MENIO~tANDU7VI OF LAS 11~T SUPPORT

COME NOW, the Appellees, COLONY BEACH &TENNIS CL'U$, INC. and COLONY

~3EACH, INC., by and through their undersigned colu~sel, and ale this Notion to T~ismiss ,Appeal

and Incorporated Memorandum of Iraw in Support, and would state:

I. I~traductiom $nd brief facts.

Simply put, the Orders oz~ appeal i~ the instant case are not "final," appeal.abie orders. The

District Couart remanded the matter to the Bankauptcy Courk 'with instructions to make further

proposed ~ndin~s o£ fact and recoz~mendations concerning the ultimate zelief to be awarded Uy the

District Court in accord with tka.e Orders on appal in tl~as case.

1
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B~ way of k~i.story, the instant appeal concerns The Colony Beach & Tennis Club (the

"Colaz~y'°),which was, for decades, an internationally kzaown resort. The resoz~t earned its rep~uation,

in. part, from its tennis facilities. The recreational Facilities were not simply "amenities," they were

a major past of the hotel's reputat~an and are a majoz draw for hotel guests rrrorld wide. When the

Colony was foza~ed, Colony Beach, Iz~c's predecessor in xz~terest entered into aRecz~ea~ional Facilities

Lease with the 1lssoeiat~on concerning the recreational facilities, which inchided: a swimnvn~ pool,

twelve teniais courts, a locker roozx~. condominium ua~it, and a meeting room and clubhouse

condominiwn unit.

The Colony presented a unzque business model in which unit owners invested in ~ limited

partnership, specifically, the Caloz~~ Such & Tezu~is Club, Ltd. (tlie "Partnership"}, with ttaezr

investment secured by a condominium unut that each Lurxited Partner must purcl-►ase in order to

invest asld become a Limited Partx~ez~. Historically, the Partnership opexate~i the hotel and maintained

tkie recreational and other facilities. k'ar decades, the Partnership was able to day the costs attendant

therewith through hotel revenues. However, as one would expect, ovex decades of use, the buildxn.gs

deteriorated. Gouple this with recent storm activity and major repairs and renovations becazz~.e

neGeSSa1y.

T'or the first time, the unit owners were called upon to pay their expenses. They, by and

through the Association, flatly refused. The Association decided instead to systematically pick apart

the hotel opezation and claim ~aat every dollar spent by the Partiiersk~ip over the years should 1~ave

belonged to it such tkiat the unit owners sk~auld never be called upon to pay anytl~.ing. Ultimately,

the Association filed Ckaapter 11 Bankruptcy xn order to avoid its obligations to the Partnersbap_ Part

~f the Association's strategy involved a challenge to tk~e recreational facilities lease. The instant

2
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appeal concerns the adversary proceeding in which the Association challenged the validity and

e~n.£oz~ceabilily oFthe Recreatipn Lease.

T ie t~ci,a1 in this case took place over two days, May 18, 2009~May X 9, 20D9. Following trial,

the Bankruptcy Court entered its Memorandum Qpir~ion and Order. In one of the Orders on appeal,

which tkzis Court zen~dered oz~ July 27, 2011, t11e Court emphatically reversed the decision of the

Bank~tiptcy Court, finding, among other tivn~s, that 1) tl~.~ B~.z~lCZUptc~ Court should nearer have

entered a final judgzneni in the case as it was anon-care mattez sucX~ that the BanI~uptcy Court

should lave submitted propascd findings of fact anal conclusions oF1ar~ to t is T7istrict Court which,

in turn, should have entered the final judg~.nent after a de novo review, and 2) ti~at the Association

failed to establish that kl~.e Recreatzan, Lease was unconscionable. In the July 27, 2011 Order, the

Caurt ordered that the paz•txes brief the Court on the remedies vu'hich may be provided in light of the

reversal. ~ he parties cozyplied and the Court heard oral argument on the matter, resulting in the

other Order on appeal. Specifically, on Octobez 12, 2011, the Court entered tk~e other Order on

appeal. After discussing the respective parties' ar~aments, tbxs Court entered the following ruling:

Under Bankruptcy Mule 9033(d) ("The distract court may ... re[-]commit" anon-cage
proceeding "ta the bankruptcy judge r~vith instructions"), tl~is action is remanded to the
bankruptcy court, r~vhich is directed to render proposed findings of fact and conclusions of
1a~uv in accord wide t ie following instructions.

1. The bankruptcy court is directed to'vacate the rejection of claims 16,19, 24,
and 21, which apse from tote rejection of the Lease.

2. A~ke~r caz~sidering ar° ,m ent from the paxiies based on only the extant record,
the bankruptcy caw,t sha11 recommend an amount o~~' dazx~.ages o~uved io the
Partnership and the other lessors for the Association's rejection of the Lease.
The Uaz~k.~uptc~ court should not hear arguzn,ez~t on either mitigation 4r offset,
for which the Assacxation's opportunity to argue has passed.

3. Thy Partnership fails to explaazz why alteration of the Association's
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bar~u~tcy re-organization or the bankruptcy court's confirmation is
necessary and the Partnership cites no provision of the r~-organi-r„ation or the
confirmation that ~urpartedly conflicts with i~ie July 27th order. If the
Partnership seeks a specific charag~ tv the xeorganization or the ba~~lnvptcy
courk's confirmation, the Partnership may propose the ck~ange to the
bankruptcy court and explain both why the change xs ~zecessary and how the
change zs authorized. The banla-uptcy court may consider the Far~ersk~ip's
proposal and act accordingly.

Tk~e stay is VACATED and this action is RE-COM1YIiTTED for praceedangs consistent
with the rely 27th order and tk~is order

As is clear from the foregoing, the Court did riot enter a "final," appealable Order. Rather, the Cowrl

remanded the case to the Bankruptcy Court to make fiu~ther proposed findings and recommendations

in keeping r~vith t11e dictates of t~~,e July 27, 2011 Order and the October 12, 2011 Order. Based o~~

these proposed findings and r~cornrnendations, ~t~ie District Court would ez~tar a Final Judgment

which, at that time, would be appealable to this Cou~rl;.

YT. DYSCrxssion.

The appealability of$anl~ruptcy Orders is ~averned by 2$ ~(J.S.C. § 15$, entitled "Appeals,"

which provides, in relevant part, as ~o~~ows:

(a) The district cor~rts of the United States shall have juz~isdiction to hear appeals

(1) from final }udgments, orders, and decrees;

(2) from interlocutory orders and decrees issued ander section 112 ~ (d) of'title 11
increasing ar redr~cing the time periods referred to zn section 1121 of such
title; and

(3) u+ithleave ofthe court, from other interlocutory orders and decrees; ax~.d, with
Leave of the court, from interlocutory orders and deczees, of banl~uptcy
judges entered an. cases and proceedings referred to the banlcruptc~ judges
under section 157 of this title. An appeal under this subsection shall be taken
onlyto the district court ~'or the judicial district iz~ which t ie baaikruptcy judge
zs serving.

4
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In lceeping with these principles, 28 CJ.S.C. §1291, entitled "k'inal decisions off' di.st~i.ct courts,"

provides as ~ollp~vs:

The courts of appeals (other than the United Series Court o~'Appeals for tl~e k'ederal Ciz~cuit)
s~~al~ l~a~ve jurisdiction of appeals from all final decisions of the district courts of the'U'nited
States, the United States District Court for the Dislxzct oI'the Cazxal Zoz~e,lhe Distz-ict Court
o:f Guaaz~, and the Dzstr~ct Court of the Virgin Islands, except where a direct review maybe
had in the Supreme Court. The jurisdiction of the United States Cowry off' Appeals for the
~ede~~~ Circuit shall be limited to the jurisdiction described in sections 1292(c) and (d) and
1295 of tJais t~t~e.

The Orders an appeal in this case arc 1 }not "fora!," 2) they were not issued under "1 Y 21(d) of title

~ 1" and,, 3) the Appellant has rrvt obtained leave of count to commence the instant appeals.

As the eleventh Circuit, in In re Atlas, 210 F.3d 1.305 (~ ~~ Ciz. (Fla.) 2000), held:

"The jurisdiction of this court in bankruptcy proceedzz~gs is limited tp fina] dec~siQns o~ tl~e
district court." Inre G~lton, l l l Fad 92, 93 (11th Cir.1997). "[A] final order in a bankruptcy
proceeding is one that ends the litigation on the merits and leaves nothing for the court to do
but execute its judgment." Td. A,zz order granting judgment on the issue of Iiabilit~ but
requiring an assessment of damages is not considered an appealable final order for purposes
off' 2$ U.S.C. § 1291. See Libe Matual Ins. Co. v. ̀ Wetzel, 424 U.S. 737, 742, 96 S.Ct.
1202, 120506, 47 L.Ed.2d 435 (197 .

See also, Commodore Holdings. Inc, v. F~xan Mobil Cow., 331 ~'.3d 1257 (I1`h Cir. {Fla.)

2003)(hoiding that "[t]k.~is court is wittzout jurisdiction to review an appeal of a bas~ruptcy order

unless it is a final decision. 2$ Q.S.C. § 15${d). [intern.a~ citation omitted] ̀ A final oz~dez i~ a

banknz~tcy proceeding is one which ends ~~e litigation on the merits and leaves nothing for the court

to do but execute judgzn~ez~t."'); In re Charter Co., 778 F.2d S17 (11`~ Cir. (T"la.) 19$5){holding that

order which pez~nxtted debtoz~s, as aC~`iiiated entities, to continue prepetition cash management

practices involving transfers of funds between them, was an interlocutozy order w~uch was not

appealable as of tight ~uvhere ozde~r left unresolved issue of whether debtors had already made

unlawfizl transfers and did not address pflssible rezn.edies x~'suclz transfers had taken pace.}; Iz~ ze

5



10/26/2011 15:00 FAX 941 X66 6384 ICARD MERRILL et al. 1~~07

Hillsborough ~ioldxt~~or~, 116 F.3d 1391 (11`h Cir. (rla.) 1997}{holding that, for purposes of

appeal, "final orders" are those that end litigation on, the merits and leave nothing for court to do but

execute judgment.); ~x~re 13oca,ArenazInc.,184 F.3d 1285 (1 l~'' Cir. (Fla.)1999}(holding that, whale

bat~zuptcy court order need not be the last order concluding ban~cz~ptcy proceeding as r~vhol0, in

order to qualify as "final" order for purpose of appeal, it must nonetheless finally resolve adversary

proceeding, controversy, or entire bankrupic~' pzoceedin~ on merits and leave nothing for court to

do but to ~Y~cute its judgment.); Caz~r~m~flore Hotdin~s, Tnc. v. ~:sxon Iv~obil Corp., 33 ] F.3d 1257

{11~' Cir. (Fla.) 20Q3){holding that a "final order" in a bankruptcy praceedin~, from which an appeal

Wi111ie as of right, is one which ends litigation ~n merits and leaves notluz~g for court to do but

execute judgment. 28 U.S.C.A. § 158(d)).

perhaps most closely on point with regard to the procedural posture of this appeal, the Fifth

Circuxk, zn ~n re Caddo parish~Vi~las South, Ltd., 174 F.3d G24 (5~' Cir. (Tex.) 1999), held that a

District Couirt's order is nod a "~z~al order" that may be appealed to t ie Court o~Appeais, where that

ozder reverses an order o~'the banlcnz~tcy couz-t and remands tYae case io trie bankn~~tey court for

"significant further pzoceedings." The court ~.oted that whether a district court order remanding a

case to tie baz~lcruptcy court requires "si gnit'icant fiuther proceedings" for purposes of dete~zz~in.g

whe~l~er 1~ha order is a "final" or not, turns on wk~ether the order calls oz~ the bar~lcruptc~ court to

perform a judicial Function or a purely ministerial function. The court observed that judicial

fuz~.ctions entail significant furthez~ proceedings while mini sterial functions do riot. Finally, the court

concluded that the fact that ~ legal determination may be relatively easy to make because ai is

governed by a clear rule of law does not transform a judicial function into a ministerial fanction.

The C?rders on appeal ui tl~xs case resolved several issues, but ccrtair~ly not to the point of

D
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"finality" that is required foz ilae immediate appeal of the Qrders. The fact is, the Qrdez~s oz~ appeal

do not award tlae A.ppel~ees any damages, or an~r other reliedfor that matter. Rather, the Orders set

the s'kage ~'pr the Banlrr,ipfic~ Court tp make ~fiuther proposed findings and recommendations, with

the ultimate Final rudiment to b~ issued by the Y7istrict Count. ,As suck, the Qz~ders on appeal are,

as a zxaatter of law, x~oz~-f nab and, thez~e~ore, not appealable. See also, In re Donovan, 532 F.3c~ 1134

(11~' Cir. Fla. 2008)(l~olding that, to be "~iz~l.," a bankruptcy court order must completely resolve

all ofthe issues pertauung to a discrete claim, includingirseces as to the proper relief.}; In re Saber,

264 F.3d 1317 (I 1~` Ci.r. 2001)(haldir~g that a "final judgment" of a bankruptcy court, from which

an appeal ~~ill lip, is one that gives one party what they want: exthez~ plaintiff receives the relie~'he/she

sought, or defendant receives judgnnent ending controversy.); Tn re Atlas, 210 F.3d 130 (1 I''' Cir.

(Fla.) 2000)(holding thy# an order g~raz~ting judgment on the issue of liability but requiring an

assessment of damages is not considered a~x appealable final order.}.

Specifica~~y, ~l~e Distric~L Co~irt, in its remand to tk~e Banlrruptcy Court, directed the

Bankruptcy Court to consider ar~unent ~zozn the parties (based only on the extant zecord) and to

thereafter recommend axe. amount o'f damages owed to the Pa~rhzership and the Qther lessors based

upon the Association's rejection of the lease. Additionally, t11e ~istxzci Court provided tie

opportunity for the Partnership to seek $ufiher changes to the prior orders entered by the Ban~u~uptcy

Court and for the Bankruptcy Court to considez same and act accordingly. In light of the District

Court's remand of tb.e mattez~ to tk~e Bankruptcy Court with instructions, xt will be ~,ecessary for tha

Baz~ruptGy ~our1: t4 fiu-th~r consid~rth~ matters described aboYre and then to enter proposed ~ndin~s

of fact, conclusions of law and a rECOmmended ttzxaouxit of damages for fiuther review by the District

Court, at which time a final judgixlent could then be entered by the District Court in accordance with

7
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2$ U.S.C. § 157(c)(1.). Only then will the judicial labor in this case be complete to the point that an

appeal ~,rom an adverse final judgment by the District Caurt w'otrld be appealable. To deternune

otherwise would be in contravention o~F existing law and would provide for the likelihood of

successive appeals.

1~I. Gonclt~sion.

Iz~ suzx~, the Orders on appeal in this case aze not "final" as would provide the Appellant ~vith

the right to immediate review. Rather, tk~e Chders remaxad the matter to the Ban1a-uptc~ Court to

resolve several issues outlined by the Court az~d to provide fisher proposed findi~ags and

rceommendation.s to the District Court. t1s such, the Qrders are not ~ppealablc at this time and the

Court shot~d dismiss the instmnt appeal.

CERTT~ICA,~'E OF SER'VXCF

I HER~BX CERTIFY that on thzs 26~h day of October, 2011, a true az~d carxeet copy of the
faregoiz~g ~~as becn provided by U.S. Mail to:

Colony Beaclx & 'tennis Club Assn, Tnc.
~ 620 Gulf of Mexico Drive
Y.ongbo~t fey, FL 34228

United States Trustee
Atka: $e~ajaxxain E. T,ambers
501 East folk St~ee1:, Suite 1200
Tampa, FL 336a~

Robert A.. Soriano, Esquire
625 ~a,st Twiggs Strut, Suite 100
Tampa, FL 33602

reffrey W. Warren, Esquire
Busks doss PA
P.O. ~;ox 3913
Tampa, FL 336~~-3913

M. Lewis Ha11, YYY, Esquire
Kevin T3ru.nix~g, Esquire
William Parker
200 S. Orange Avenue
Sarasota, FL 34236-6796

Steven D. Hutton, Esquire
Steven D. ~Tutton, P.~.
240 South Pineapple Avenue
Suite 801
Sarasota, ~L 34236
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Dated: OC~6er~.G, 20

Car .Bartlett (FBN 273422)
E- : cbartleitfa~icardmez~i.11.cam
Mark C. Dungan (FBN 010b66b)
~-mail: mdungan(a~icardmerrill.com
ZCA.RL7, ME~RILL, C~LJI,LIS, TIMM, FU'1~N c~
GINS$uRG, P.A.
2033 Main St~ect, su~t~ Sao
Saraspta, Tylorid~ 34237
Telephone: (941) 366~810Q
k'acsimile: (941) 356-6384
Attoxne~s for Colony Seach & Teruus Chub, Inc. and
Colony Beach, Inc.

D
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IN THE UNITES STATES COURT Off' A:Pp~.F1,LS
FOR THE ELE'VEN'Y'H JUDICIAL CIR~T7Y'T'

COLONY BEACH &TENNIS CHUB
ASSOCIATION, ANC.,

debtor.

COLONY EEAC~y & T~NN~S CLUE
ASSOCZ,A~T~ON, INC.

Appellant,

►~~ CASE NO.: X 1-1483$
LIT CASE NO.: $:09-cv-2560-T-23

GQLOI~'Y ~~ACH fic ~'~N,~T~S CLY1B, LTD.,
~+ SU~~'S IVIANAGEMY;NT, YNC., and
COLt71~T'Y BEACH & TElVNI$ CLY1B, INC.,

Appellees.

A,.~`~'FLLEES' MO'Y'ION 'Z'Q DISMYSS Ar'PEAL

ANA ~NCORPO~.A'~ED 1V.I~;MORAN'DUM Qk' LAW Il~ SUPPORT

COME Naw, the Appellees, CO~ON~' BEACH & ~'ENN~TS CLUB, LTA., k~ES4RT5

MANAGEMENT, lNC., and COI,pNY BEACH & T~~]~NIS CL~~3, INC., Uy and through thcir

undersigned counsel, and file this 1Vlotior~ td Dismiss Appeal axed Iz~eorporated Memorandum of Law

in Supporti, and would state:

Y. Introduction and brief facts.

Simply put, the Orders on. appeal in the instant ease are not "final,'' appealable orders. The

District Court rezaianded the matter to the Bazxkruptcy Court with instructions to make further

praposecl findings of fact and recommendations concerning the ultimate relief to be awarded by tl~e

District Court zn accord with the Orders on appeal in this case.
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By way of history, the instant appeal concerns The Colony Beach & Tennis Club (the

"Colony"), r~vhich was, for decades, an internationally known tennis resort. The initial Com~Iaint

filed by the COLON ̀Y' ~~ACT~ & TEN'N'YS CLCJT3, LTD. (the "P~u-tnerslup") xz~ sate court concerned

a dispute between the ~'~rh~.ership and the A.ssoczation regarding repair and refurbishment costs

assaczated r~vith the Colony and the ultimate financial responsibility for the costs. In essence, the

Partnership alleged that it vvas the jo b of the unit owners pursuant to the operative documents to bear

t11e cost of r~paiz and refurbishment of the unit exteriors and common elemezats.

In 2005-20b5, despite repeated demand, the Association refused to assess the tuut owners for

much needed repairs Azad costs atte~adazat ~vvith maintenance and upkeep of floe exterioz of the units

ara.d cozrumon. elements. Thy l~artr~ership f led suit in state cotu~t ~zxd, in response, the Association

filed Chapter 11 Baz~~zupicy.

The smote court case wras tried as an adversary proceedi~ug in the bankruptcy case, resulting

i.n a Final Judgment in the Association's favor. The Sanlcruptcy Court adopted tl~e Associataoz~'s

proposed order nearly verbatim, wlucl~ included a highly pejorative, az~.d o~`ter~ inaccurate, set of

factual findings end equally erroneous conclusions of law. The District Court reversed the

Bai~ruptc~ Court's Qrder on appeal. Specifically, ui one o~'t~ie prdcrs on appeal in this proceeding

(which the Court rendered on Tuly 27, 2011), tk~e District Court emphatically reversed die decision

of the B~z~ruptcy Court, finding, among other things, that 1) the Bankr~Yptey Co«rt should never

knave entered a final judgment in the case as it was a z~on-core mater such that the bankruptcy Court

should have submitted proposed findings of fact at~d conclusions of law to trie District Court which,

in turn, should have entezed the ~na1 judgment after a de novo review, quad 2) that the governing

documents da, in fact, unpose on the Association the resp~nsibilifiy to pay for the necessary

2
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maintenrance and repairs. In the July 27, 20 ~ ~ Order, the District Court ordered that the parties brief

the court on the remedies wYrich should be provided in light of the reversal, The patties complied

and the Court heard oral argument on the matter, resulting in the other Order on appeal in this

proceeding. Specifically, on October ~2, 2011, the District Count enteredthe other Order on appeal.

In it, after discussing the r~specl'X~ve parties' aiguments, the Courk entered the following ruling:

UndEr Bankruptcy Rule 9p33(d) ("The district court may ... z~e[-]conunit"anon-core
proceeding "to tie ba~~la~uptcy judge with instructions"), this action is rc-committed to the
bankruptcy court, which is directed to render proposed findings of fact and conclusions of
law consistent with and irnpaez~ner~iiz~g tl-~e fol~ow~aag xz~structioz~s.

1. The banlauptcy court shall either (1) vacate, amend, or issue each order necessary
and appropriate to ~etum ilie ~'ari~ersh~g to possesszoz~ of tk~e Colony unitsand
recoxn~mend an award of $7,751,470 to the Partnership or (2) leave the Part~iership
without possession of the Colony units and recommend an award aF$20,646,312 to
th.e ~'az~.ership.

2. The barilcruptcy court may in its discreti~z~ re-consider the finding that tie
Association proved no damages acid allow t11e Association to establish the
counterclaims acid to identify evidence of damage based solely on the extant record.
Alternatively, the bankruptcy court should affirm that the Association wiled to slow
dazn.ag~s aa~,d conclude that the counter-claims Are without foundation.

The stay is DISSOLVED and this action is RE-C4NI11~IITTED far proceedings consistent
with the Judy 27th ozder and this order and for the ~ssuaz~ce of a zeport az~d recommendation.

As is clear 1roxn the foregoing, the Coin did nvt enter a "~"inal," appeaXabl~ Qrder. Ramer, the Court

remanded the case tothe BanknzptcyCourt tomake furtl-ier ~roposcd findings a,nd recommendations

in keeping ~,vi1h the dictates of the Tui~ 27, 201 ~ Ozdez~ and the October ~2, 20~ 1 Order. Based on

these proposed findings and recommendations, the District Court would enter a Fiz~a~ Judgment

which, at that time, would be app~alablc to this Court.

YY. discussion.

The appealability ofBankruptcy orders is governed by 28 U.S.C. § 158, entitled "Appeals,"
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wk~ich provides, in relevazit part, as follows:

(a) Tlie district courts of the United States shall have jurisdiction to hear appeals

(1) from ~z~al judgments, oxders, azxd decrees;

(2) ~rarn i~terlacutory azders azzd decz~ees issued uz~.der sectzon 1 X ~.1(d) of title 11
increasing or reducing the time periods referred to in section 1121 of such
title; and

(3) ~witk~ leave of the court, from other interlocutory orders and decrees; and, with
leave of the court, from interlocutory orders and decrees, of bankru~ptc~
judges entez~ed izz cases azxd pzoceedxangs z~e~ez-red to tk~e bar~icruptcy judges
ulider section 157 of this title. An appeal under this subsection shall be taken
only to t~,e dxstxict eaurt ~'or t ae judicial dzst~ct in wkcich. the banlauptcy judge
is servm~.

Zn keeping w~,t~. these principles, 2$ U.S.C. §1291, entitled "Final decisions of district courts,"

provides as follows:

The courts of appeals (other than the United States Court of Appeals for the ~ ederal Circuit)
sha11 have jurisdiction of appeals from all Final decisions of the districi courts o~tlae United
States, the United States District Court for the District of the Canal Zonc, tYl~ D15tT1Ct COLLTL
of Guam, and the Distz'ict Court' o F the Vxxgi.z~ ~slatxds, e~ccept vvhe~re a duect review maybe
had in the Supreme Court. T'he jurisdiction of the C~nited States Court of Ap~cals for the
federal Circuit sha11 be lirnit~d to the jurisdiction described in sections 12920 an,d (d) arxd
1296 or this title.

The Orders on appeal in this case are 1) not "final," 2) they were not issued under "1121(d) of title

~ 1," and 3}the AppeXlant X~.as not obtained Ieave of count to commence tY~e instaart appeals.

As t~~e k~levez~th Circuit Court of Appeals, in I~. z~e ,A.tlas, 210 F.3d 1305 (11`~ Cir. (Fla.}

2000), held:

"'fie jurisdiction of tYus court in bankruptcy proceedings is limited to final decisions of the
district court." Tnre Colton, i 1 I F3 d 92, 93 (11th Cir.1997). "~A] final order in a bmt~laruptcy
proceeding is one thaf ends the ~itigatxon oz~ the mez~ts and leaves ~o~.zzzg foz~ the court to do
btrt execute its judgment." Id. An order granting judgment on the issue of liability but
requiring an assessment of damages is not considered an appealable final order ~'oz~ ptu~oses
of 28 i.J.S.C. § 1291 _See T.zberty Niutval. Tins__ Co. v. Wet?e~. 424 U.S. 737, 742, 96 S.Ct.

4
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1202, 12b5-06, 47 L.Ed2d 435 (976).

See also, Commodore ~Toldin s Inc. v. Exxon Mobil Co ., 331 F.3d 1257 (I1`~ Cir. (rla.)

20x3}(~,alding that "[t]his court is without jurisdiction to review an appal of a bazaJ.a uptcy order

unless it is a final decision. 28 U.S.C. § 15$(d}. [internal citation omitted] ̀ r1 final order in a

barilcruptcy proceeding is ozze which ends the litig~xtion on the merits and leaves nothing for the cowl

to do but execute judgment,'°'); Iz~ re Charter Co., 778 F.2d 617 {11~' Cir. {Fla.)1955)(holding that

order which permitted debtors, S5 3~~liSiBt~ ~nilti~g, to continue pz~epetxt~ozz cash management

practices invoivix~g txaz~sfexs of funds between them, was an interlocutory order r~vhich was not

appealable as of right where ozder left uz►sesalved issue of whether debtors had already made

tu~l.awfiil transfers and did not address possxb~e .rezx~edxes x~'suc~a transfers ~iad taken place.); Tn re

~Iillsborou~h T~oldin,~s Corn.. 116 F.3d 1391 {11th Cir. (Fla.) I997)(liolding That, for purposes of

appeal, "final orders" are those that end litigation on the merits and leave nothing for court to do but

executejudgment.); T~zreRocaArena,Inc.,184F.3d1285 (11~'Cir.(Fla.} 1999)(haldingthat,while

banlcr~iptcy court order need zaot be tie Xast ordez~ coz~ciudiz~g baralca-uptcy proceedxz~g as whole, in

order to qualiC~' as "final" order ~oz~ purpose o£appeal, it must nonetheless ~inaliy z~esolve adversary

proceeding, controversy, ar cnl;ire banknzptc~ proceeding on merits and leave nothing for court to

do but to execute its judgment.); Commodore Holdings, Inc. v. Exxon Mobil Corgi, 331 Fad 1257

(11 ̀h Cir. (F1a.} 2003)(holding that a "final o~'dex" in a bankruptcy proceeding, lf~cam which are appeal

~~ill lie as of right, is one which Ends litigation on merits artd leaves nothing far couzi; to do but

execute judgment. 28 U.S.C.A. § ~5$(d}).

Perhaps most closely on po~zzt wi.~l~ ~egazd to the pzoceduz~al postuz~e o~'this appeal, the fifth

Circuit, i~~ Zz~ re Caddo Parish-~V'illas South, Ltd, 174 ~'.3d 624 (S~h Cir. (Tex.} 1999), held that a

E
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1~~strict Cau~t's order is not a "final order" that may be ~ppe~led to the Count o~A.ppeals, where that

order reverses an order o#'th,e baz~la~uptcy court azxd reznan.ds tl~e case tp the baz~k~uptcy court for

"significant further proceedings." The court noted that whether a district court order remandin; a

case to the bankruptcy court requires "significant further proceedings" ~oz` purposes of deterix~ining

whether the order is a "f naI" or not, buns on whether the order calls on the banksu~tcy court to

perform a judicial fiu~ction or a purely ministerial function. Tile courk observed that judicial

functiions e~~tail sign~~caz~t further proceedzr~gs wk~ile nlinisierial func~ians do not. Finally, the coure

concluded that the fact t~iat a legal determination may be relatively easy to make because it is

governed by a clear rule of law does not transform a judicial ivnction into a ministerial function.

The Orders on ap~ea~ in this case resolved several issues, but certainly not to the paini of

"finality" that is required for the immediate appeal a~the Orders. The Fact is, the Orders an appeal

do not award the .A.ppe~l.ees az~y dazz~ages, or and other relief for that matter. 1~ather, t~~e Orders set

the stagE far the Bankniptcy Court to make further proposed findings and recommcndatians, i~~th

the ultimate Final Judgment to be issued by the Dxstz-iet Court. As such, the Orders on appeal are,

as a matter of law, non-final and, therefore, mat appealable. Sec also, rn re Donovan, 532 F.3d 113

(11~' Cir. FTa. 2008)(hoiding that, to be "final," a banknzptcy court order must cazrxpletely ~•esolve

all of the issues pertait~u,g to a discrete claim, inel~[ding iesuec as to tl~e pruner' r elief.); In re Saber,

2b4 7~.3d 1317 {l l~' Cir. 2Q01)(holding that a "final judgment" of a bankruptcy court, from which

an appeal will lie, is oz~e ~,~at gives oz~e party what they want: either plaintiffreceives the relief he/she

sought, or defendaza.t xecei'~es judgment ending controversy.}; Tn re Atlas, 210 F.3d 1305 (11~' Cir.

(Fla.) 2000)(holding that an order granting judgment on the issue o~ liability but requiring an

assessment a~darnages is not considered an appealable final order.}.
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Specifically, and without limitation, while the District Court provided specific instructions

to the Banla~uptey Court on remand as to a z~waa~bez~ of matters, the District Court left it up io the

Baiila~uptcy Court on remand to either ~etrirn the ~'a~baez~ship to possession of the condominium uz~zts

az~.d xeconamend an award of $7,751,470.00 to the Pax~n.e~rslup or, alternatively, to leave tl~e

Partnership r~vithaut possession of the Colony units and recommend an award of $20,646,312.00 to

the Part:nez~ship. Additionally, the District Court permitked tl-~,e I~ankruptcy Court in its discretion

to reconszder the finding that the Association proved na damages and to allow the Association to

identify evidence of damages proved at trial in the e7ctarat zecoxd. Since the District Court deternainad

that this was anon-core proceeding, the Bankruptcy Court wi11 then, Following xennand, again make

proposed findings of fact and conclusions o~'~aw, following which the District Court wi11 considez•

those ~indirigs az~.d z~ecoanmendations and enter a final judgment as provided iz~ 2$ U.S.C. § 157(c)(1).

Only then will the judicial labor in this case be complete to the poiuit that an appeal from an adverse

Final judgment entered by the District Court ~vauld be appea~~b~e. To determine otherwise would

be in con~tr~.vez~tioz~ of existing law and would provide for the likelihood of successive appeals.

7II. Conclusion.

In sLUn, tb.e O~dexs on appeal in this case are trot "final" as would provide t~~e A,ppellant with

the right to izr~med~ate review. Rather, the Orders remand die matter to the Bankruptcy Court to

resolve several issues outlined by the Court and to provide further proposed findings and

recommendations to the District Court. As such, the Orders are z~ot appealable at this time and the

Court should dismiss the iz~stazit appeal.

7
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CF~t'~'Ik'~CA.'~E Ok' SE~tV~CE

I HERBY CERTI~"Y that on this 25'~ day of October, 2011, a true and correct copy of the
foregoing has been provided by U.S. Mail to:

Colony Beach & '~e~.»is Club Assn, Inc.
1620 Gulf of NleYico Thrive
T,ongboat Key, FL 34228

United States Trustee
Attn: Benjatxxzn E. Cambers
501 East Polk Street, Suite 1200
Tama, ~~, 33602

Jeffrey W. Warren, Esquire
Bush Rass PA
P.Q. Bo~c 3913
Tampa, FL 33601-3913

1V1. Lewis Ylall, YII, ,squire
Kevin Bnming, Esquire
William Parker
200 S. Orange avenue
Sarasota, FL 342366796

Ch~Yes J lett (FBN 273422}
~ma~t: artlett a icardr~erri.11_com
Mark .Dungan (r'~3I~T 0106666)
E-zxaail; rndun an icardmerrill.corn
ICARD, MERRT~~., CULLS, TIMM, PiJ~EN &
GINSS'CJ'RCr, p.A.
2033 Main Sheet, Suite 600
Sarasota, Florida 34237'
Te~ep~~dzze: {94z) 366~810Q
racsimile: (941) 366-6384
.Aitorne~s far Colony B~aeh 8c 1"ennis Club, Inc. and
Colony Beach, Inc.
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IN THE UNITED STATES COURT OF

FOR THE ELEVENTH CIRCUIT

No. 11-14838-F

In Re: COLONY BEACH &TENNIS CLUB
ASSOCIATION, INC.,

Debtor.

COLONY BEACH &TENNIS CLUB, LTD.,
RESORTS MANAGEMENT, INC.,
COLONY BEACH &TENNIS CLUB, INC.,

versus

COLONY BEACH &TENNIS CLUB ASSOCIATION, INC.,

Appeal from the United States District Court
for the Middle District of Florida

Before: TJOFLAT, BARKETT, and MARTIN, Circuit Judges.

BY THE COURT:

FILED
U.S. COURT OF APF~LS

ELEV~(~~I CfRC~F!T

MAR - 2 2C ~2

J~lN LEY
CLERK

Plaintiffs-Appellees,

Defendant-Appellant.

The appellees' motion to dismiss the appeal for lack of jurisdiction is GRANTED. The

district court's July 27, 2011 and October 12, 2011 orders are not final decisions under 28 U.S.C.

§ 158(d). See Barben v. Donovan (In re Donovan), 532 F.3d 1134, 1136 (11th Cir. 2008); Guy v.

Dzikowski (In re Atlas), 210 F.3d 1305, 1307 (11th Cir. 2000). The orders require more than
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performance of a ministerial duty. See Briglevich v. Rees (In re Briglevich), 847 F.2d 759, 760-

61 (11th Cir. 1988).

Nor do the orders fall within a recognized exception to the final-judginent rule. The

issues presented are reviewable on appeal from a final judgment, the issues presented are not

fundamental to the further conduct of the case, and the appellant has not alleged irreparable

injury. See TCL Investors v. Brookside Say. &Loan Assn (In re TCL Investors), 775 F.2d 1516,

1518-19 (11th Cir. 1985); Lockwood v. Snookies, Inc. (In re F.D.R. Hickory House, Inc.), 60

F.3d 724, 727 (1 lth Cir. 1995); Charter Co. v. Prudential Ins. Co. ofAm. (In re Charter Co.),

778 F.2d 617, 622 (11th Cir. 1985).
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

IN RE: Chapter 7 Case

COLONY BEACH &TENNIS CLUB, LTD., Case No. 8:09-bk-22611-KRM

Debtor.

TRUSTEE'S MOTION TO (I) VACATE FINAL JUDGMENT
AND ORDER GRANTING RELIEF OF EJECTMENT

AND (II) ENFORCE REMAND

William Maloney, the Chapter 7 trustee (the "Trustee") for the bankruptcy estate of

Colony Beach &Tennis Club, Ltd. (the "Debtor" or the "Partnership"), by and through

undersigned counsel, and pursuant to Fed. R. Civ. P. 60(b) and 11 U.S.C. § 105, files this Motion

to (i) Vacate Final Judgment and Order Granting Relief of Ejectment and (ii) Enforce Remand

(the "Motion"). In support of this Motion, the Trustee states:

I. Jurisdiction and Venue

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

II. Background

2. On October 5, 2009 (the "Petition Date"), the Debtor commenced this case by

filing a voluntary petition under Chapter 11, title 11, United States Code, 11 U.S.C. § 101-1531

(the "Bankruptcy Code")

3. Prior to the Petition Date, the Partnership and the Colony Beach &Tennis Club

Association, Inc. (the "Association") were involved in two separate state court litigation matters

relating to the Colony Beach &Tennis Club, a condominium complex and resort hotel (the

"Property")

4250261-3
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4. In litigation filed in April 2007, the Partnership sued the Association asserting,

inter alia, that the Association had breached the governing documents of the Partnership and the

Property, namely the Declaration of Condominium that governed the Property and the

Association, and the Limited Partnership Agreement that governed the Partnership (the "Claim

Litigation")

5. In litigation filed in February 2008, the Partnership sued the Association for

breach of contract and for a declaration of the Association's financial obligation under a ninety-

nine-year recreational lease (the "Lease") between the Partnership and the Association (the

"Lease Litigation")

6. In October 2008, before trial in either of these state court litigation cases, the

Association filed a voluntary petition under Chapter 11 of the Bankruptcy Code in this Court,

Case No.: 8:08-bk-16972-KRM (the "Association Bankruptcy Case").

7. The Association removed the Lease Litigation to the Association Bankruptcy Case,

seeking the Court's determination that the Lease was unconscionable. The Partnership filed

motions for abstention and remand, which was denied.

8. In the Association Bankruptcy Case, this Court held a bench trial on the Claim

Litigation, resulting in its November 9, 2009 order that, inter alia, disallowed the Partnership's

claims against the Association (the "Claim Order")

9. After a separate trial in the Lease Litigation, this Court, in the Association

Bankruptcy Case, determined that the Lease was unconscionable and disallowed the

Partnership's claims against the estate deriving from the Lease (the "Lease Order")

10. The Partnership appealed both the Claim Order ((District Court Case 8:09-cv-

02560-SDM (the "Claim Order Appeal")) and the Lease Order ((District Court Case 8:10-cv-

4250261-3 2
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00913-SDM (the "Lease Order Appeal")) to the United States District Court, Middle District of

Florida, which matters were both assigned to Judge Steven D. Merryday (the "District Court")

11. Subsequently, on March 1, 2010, the Association, on behalf of all owners of

condominium units at the Property, along with certain individual unit owners (collectively, with

the Association, the "Plaintiffs"), filed an adversary proceeding in this bankruptcy case against

the Debtor (Adv. Pro. No.: 8:10-ap-00242-KRM)(the "Ejectment Adversary Proceeding"). In

the Ejectment Adversary Proceeding, the Plaintiffs sought possession of all the condominium

units at the Property (the "Units") in the possession of the Debtor, and ejectment of the Debtor

from those Units.

12. On August 13, 2010, this Court, in the Ejectment Adversary Proceeding, entered a

Final Judgment [Adv. D.E. 23] and an Order Granting Relief of Ejectment [Adv. D.E. 22] in

favor of the Plaintiffs granting their request to eject the Partnership from the Property and the

Units and terminating the Partnership's right to rent out the Units (the "Ejectment Judgment and

Order")

13. On the same date, this Court entered its Order Converting Case to Chapter 7 [D.E.

336] and appointed William Maloney as Chapter 7 Trustee. On the same day, the Trustee

discontinued all business operations at the Debtor's Property.

14. On July 27, 2011, the District Court entered orders in the Claim Order Appeal

(ECF No. 28) and the Lease Order Appeal (ECF No. 32) reversing the Claim Order and the

Lease Order and directing the parties to recommend proposed remedies for the court to consider

as a result of each of the reversals.

15. On October 12, 2011, the District Court, after reviewing the remedies

recommended by the respective parties, entered additional orders (the "Supplemental Orders")

providing further direction and remanding the matter to this Court with specific instructions.

4250261-3 3
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16. In its October 12, 2011 order in the Claim Order Appeal (ECF No. 38)(the

"October 12, 2011 District Court Claim Order") attached hereto as Exhibit A, the District Court

specifically addressed the Ejectment Judgment and Order entered by the Court in this bankruptcy

proceeding, declaring that: "[t]he July 27`h order reversing the bankruptcy court eviscerates the

Association's stated purpose for ejecting the Partnership. Net of any consideration of the

complexities of bai~uptcy, the Partnership rightly should regain the Colony units with the

common elements repaired at the Association's expense." October 12, 2011 District Court

Claim Order at 4.

17. Moreover, the. District Court remanded the matter to this Court with instructions to

"either (1) vacate, amend, or issue each order necessary and appropriate to return the Partnership

to possession of the Colony units and recommend an award of $7,751,470 to the Partnership or

(2) leave the Partnership without possession of the Colony units and recommend an award of

$20,646,312 to the Partnership." October 12, 2011 District Court Claim Order at 6-7.

18. The Association subsequently appealed both the District Court Claim Order and the

District Court Lease Order to the Eleventh Circuit Court of Appeals. The Eleventh Circuit

directed the parties to attend mediation. The parties participated in at least two mediation

sessions. Earlier this month, the mediator declared in impasse.

19. On March 2, 2012, the Eleventh Circuit Court of Appeals dismissed both of the

Association's appeals for lack of jurisdiction.

20. Meanwhile, the Association has been in possession of the condominium units and

common elements since the entry of the Ejectment Judgment and Order. The Trustee believes

that the Association has failed to maintain the units and common elements even to the limited

extent provided in the Association's plan of reorganization. Upon information and belief, the

units are essentially abandoned and most do not have electric power or other utilities. The

4250261-3 4
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Colony has fallen into a state of disrepair to the extent that the Town of Longboat Key has

initiated code enforcement proceedings against the Association. Notwithstanding the clear

direction in the July 27, 2011 Order in the Claim Order Appeal and the Supplemental Order

entered by the District Court on October 12, 2011 that the Association has a continuing

obligation to maintain the units and common areas, the Association has persistently failed to

provide even minimal maintenance and repair to prevent further deterioration of the

condominium units and common elements. Nor has the Association assessed any unit owner for

the cost of maintaining the common elements. Despite its haste to "retake" possession of the

Colony, the Association has done nothing to preserve and maintain the property.

21. The Association's failure to maintain the units and common elements in its

possession and has endangered the zoning for the entire property. The Town of Longboat Key

has granted an extension to resume the resort use until December 31, 2012, but has made it clear

that the granting of any further extensions is unlikely. In the event that the favorable zoning of

the property is lost through the inaction of the Association, the permissible density on the

property will be reduced to less than 100 units from the current density of approximately 240

units, which would effectively foreclose any possibility of restoring the hotel operation forever.

III Argument

22. Pursuant to Fed. R. Civ. P. 60(b), (Grounds for Relief from a Final Judgment,

Order or Proceeding), the court may relieve a party from a final judgment, order, or proceeding if

"(5) the judgment ... is based on an earlier judgment that has been reversed or vacated; or

applying it prospectively is no longer equitable; or (6) any other reason that justifies relief."

23. Pursuant to Rule 60(c), "a motion under Rule 60(b) must be made within a

reasonable time." Given the very recent entry of the orders by the Eleventh Circuit dismissing

4250261-3 5
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the appeals, as well as the various District Court orders, this Motion is most definitively timely

filed.

24. The District Court's July 27, 2011 orders reversing the Claim Order and the

Lease Order, as well as the October 12, 2011 District Court Claim Order, provide this Court

with a firm and unequivocal basis to relieve the Partnership from the Ejectment Order and

Judgment. Among its numerous directives, the District Court ruled that this Court erred in

determining that the Partnership had no claim against the Association, that the Lease between

the Partnership and the Association was unconscionable, and, most importantly, that the

Partnership had no right to possession of the Property.

25. The Ejectment Order and Judgment were based on the erroneous determinations by

this Court that the Lease was unconscionable and that the Association had no obligations to the

Partnership. The District Court held to the contrary, reversed this Court's orders and, very

specifically and definitively stated: "The July 27th order reversing the bankruptcy court

eviscerates the Association's stated purpose for ejecting the Partnership. Net of any

consideration of the complexities of bankruptcy, the Partnership rightly should regain the

Colony units with the common elements repaired at the Association's expense." (emphasis

added). There could be no clearer direction to reverse an order and judgment under Rule 60(b).

26. In October 12, 2011 District Court Claim Order, the District Court remanded the

matter to this Court with instructions to "either (1) vacate, amend, or issue each order necessary

and appropriate to return the Partnership to possession of the Colony units and recommend an

award of $7,751,470 to the Partnership or (2) leave the Partnership without possession of the

Colony units and recommend an award of $20,646,312 to the Partnership." October 12, 2011

District Court Claim Order at 6-7 (the "Remand"). By this Motion, the Trustee requests that the

4250261-3
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Court enforce the Remand by restoring the Partnership to possession of the Colony and award it

an allowed claim against the Association in the amount of $7,751,470.

WHEREFORE, the Trustee respectfully request that the Court enter an Order vacating

the Final Judgment and the Order Granting Relief of Ejectment, enforcing the Remand,

including by delivering possession of the Colony to the Partnership, scheduling a status

conference, and granting such further relief as the Court deems just and proper.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the forgoing was served
electronically via the Court's CM/ECF system on the attached Electronic Mail Notice List on
March 26, 2012.

Dated: March 26, 2012 Respectfully submitted,

BERGER SINGERMAN, P.A.
Counsel for the Trustee
200 S. Biscayne Boulevard, Suite 1000
Miami, FL 33131
Telephone (305) 755-9500
Facsimile (305) 714-4340

By: /s/ Jordi Guso
Jordi Guso
Florida Bar No. 863580
j ~uso @ hergersingeiman.coin.
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Electronic Mailing Notice List

Adam L Alpert on behalf of Creditor Colony Beach &Tennis Club Association, Inc.
aalpertCbushross.com, bnkecf@bushross.com:ebishop@bushross.com

Michael D Assaf on behalf of Creditor Colony Lender, LLC
massafC assafandsiegaLcom

Michael W Cochran on behalf of Debtor Colony Beach &Tennis Club, Ltd.
m Cochran @ i cardmerrill.com

Roberta A Colton on behalf of Debtor Colony Beach &Tennis Club, Ltd.
racoltonC%trenam.com, dhaves2@trenain.com jfbllman@trenam.com

Ronald M Emanuel on behalf of Creditor Fiatiron Capital, a division of Wells Fargo Bank, N.A.
ron.emznuelC emanlaw.com, meri.~reenber~er@emanlaw.com

Kelly Martinson Fernandez on behalf of Creditor Town of Longboat Key
kiemsmdez @'sarasota] awfi~m. corn

Jordi Guso on behalf of Trustee William Maloney
j2usoC bereersin~ennan.com, fsetlers@bergei;sinQerman.com:efile@bereersingerman.com

Dennis M Haley on behalf of Creditor Tencon Beach Association
ecf @ ~~-ine~arden-] aw.com

M Lewis Hal] on behalf of Creditor Tencon Beach Association
lhall@~~-illiamsparker.com, tpayne@williamsoarker.com

Gordon L Kiester on behalf of Creditor Dept Of Revenue, State of Florida
ki esterd @ dor.state.fl.0 s

Benjamin E. Cambers on behalf of U.S. Trustee United States Trustee -TPA
B en.E.I.ambe~s @usdoi, eov

Stanley J Levy on behalf of Creditor Stanley Levy
slew @ 1pklaw.com

Stephanie C Lieb on behalf of Debtor Colony Beach &Tennis Club, Ltd.
slieb@trenam.com, dl~aves2@trenam.com:jfollman@trenamcom

Frank F McGinn on behalf of Creditor Iron Mountain Information Management, Inc.
ffm @ boston businesslaw. corn

C Read Sawczyn on behalf of Creditor BreakPointe, LLC
rsawczYn@sbwle ap Isom, ehirshfeld@sUwle aQ Isom

David M Siegal on behalf of Creditor Colony Lender, LLC
d.sieeal@siegalaw.com, m.spinicciC siesalaw.com

Dylan G Trache on behalf of Interested Party Navigators Insurance Company
dtrache@wilevrein.com, roars@~2lekrein.com:vmorrison@wilevrein.com

United States Trustee - TPA7
USTPReei on 21.TP.ECFC USDOJ.GOV

Lori V Vaughan on behalf of Debtor Colony Beach &Tennis Club, Ltd.
Ivauehan@trenam.com, Ikfloyd@trenam.com

Jeffrey W. Warren on behalf of Creditor Colony Beach &Tennis Club Association, Inc.
iwarren@bushross.coan, mlmares@Uushross.com;bnkecf@bushross.com

Mark J. Wolfson on behalf of Creditor Bank of America
m~~~olfson C foley. corn, choffman C folev. corn j haves @ folev.com

Mazk J. Wolfson on behalf of Creditor Colony Lender, LLC
choffmanC~folev.com:ihaves@folev.com
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EXHIBIT "A"
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT O~ FLORIDA

TAMPA DIVISION

in re

COLONY BEACH &TENNIS CLUB
ASSOCIATION, INC.,

COLONY BEACH &TENNIS CLUB, Ltd.,
RESORTS MANAGEMENT, INC., and
COLONY BEACH &TENNIS CLUB, (NC.,

Appellants,

COLONY BEACH &TENNIS CLUB
ASSOCIATION, INC.,

Appellee.

1

ORDER

CASE NO.: 8:09-cv-2560-T-23

The Colony Beach &Tennis Club needs repair, and Colony Beach &Tennis Club,

Ltd., ("the Partnership") and Colony Beach &Tennis C[ub Association, Inc., (''the

Association") dispute who must pay. Reversing the bankruptcy court, a July27, 2011,

order (Doc. 28; 20~ 1 WL 31fi9486) answers that the Association, under both the

governing documents of the Colony and the Florida Condominium Act, is responsible for

repair and maintenance of the Colony's common element. The order (vrith which, for

obvious reason, familiarity is assumed) stays the effect of the order to permit
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consultation with the parties and pending a subsequent order, this order, on the form of

the remedy.

Two Proposals

In response to a specific invitation, each party submitted a paper recommending a

remedy (in this appeal and in a companion appeal, Case No. 8:10-cv-913-T-23}, and a

hearing Occurred. (Doc. 33)

The Association favors (Doc. 29} remand to the bankruptcy court for a new #rial to

calculate damages and to assess the validity of the Association's counter-claims. The

Partnership prefers (Doc. 30) that fhe district court enter a judgment and close the case

without a return to the bankruptcy court. Specifically, the Partnership requests a money

judgment (compensating several forms of damage, enumerated below) and an order

that directs the Association to repair the Co{ony's common elements, that authorizes fhe

appointmenfi of a receiver if repair does not punctually occur, and that retains jurisdiction

"to oversee implementation" of the order to repair.

The Partnership's proposal is complicated by the Partnership's loss of the

Colony's units in a bankruptcy proceeding, Case No. 8:09-bk-2261-KRM. Noting that

the Partnership would retain possession but for the Association's wrongful refusal fo

repair, the Partnership seeks "an order vacating (or directing the bankruptcy court to

vacate) the Final Judgment (that] terminates] fhe Partnership's right to possession .. ,

as well as any order in the Association's bankrupficy proceeding that is inconsistent with

this Court's Appellate opinion." (Doc. 30 at 3)

If the Partnership cannot regain the Colony units, the Partnership requests in the

alternative a forger mangy judgment. If restored to ownership of the Colony units (as

-2-
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repaired in accord with the governing documents), the Partnership seeks $7,751,470.00

in damages; if denied restoration of ownership of the Colony units, the Partnership

seeks $2Q,646;312.00 in damages. In either event, the Partnership claims

$2,238,732,99 for Association expenses That the Partnership paid after the

Association's unilateral cessation of payments in May, 2007, but before the

Association's bankruptcy petition in November, 2408, and the Partnership claims

$261,459.25 for Association expenses that the Partnership paid after the Association's

bankruptcy petition. For each sum the Partnership demands pre-judgment interest.

The Partnership moped (Doc. 31}for attorney fees and costs, which motion the

Partnership was ins#ructed (Doc. 36) to submit anew after a final judgment.

A De{9cate Matfier

In August, 2Q1~, the bankruptcy court concerted the Partnership's bankruptcy

from a Chapter 11 re-organization to a Chapter 7 liquidation and ejecfed the Partnership

from possession of the Colony units. 8:09-bk-22611 (Doc. 336); Case No. 8:10-ap-242-

KRM (Doc. 22).

The Association's counsel explained .the purpose of the ejectment at a hearing

before the bankruptcy judge:

What we cannot have [] is this situation where ...the unit owners []
come hack and restore or rebuild their units, and then [] the
Partnership {] claim[s], "Aha, now we're happy, you've done what we
wanted fo do at your expense, we're going to take back possession
and we're going to operate the hotel like we see fit under the
Partnership. That's the reason why the remedy of ejectment is so
important[,] to end that "aha" moment that would occur somewhere
down the road ... .

-3-
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8.10-ap-242 (Doc. 26 at 27). The July 27th order reversing the bankruptcy court

eviscerates the Association's stated purpose for ejecting the Pa~En~rship. Rlet of any

considerafiion of the complexities of bankruptcy, the Partnership rightly should regain

the Colony units with the common elements repaired at the Association's expense.

Unfortunately, the bankruptcies of both the Association and the Partnership

continued apace while this action was for eighteen months pending on appeal. In

consequence, the Partnership's counsel candidly observed:

Frankly, [return of possession to the Partnership] certainly is the
more difficult path in terms of the things that need to be done. The
simple way to deal with this case, although it's not the way the
Partnership prefers , .. is to Treat what's done as done, make an
award of damages to the Partnership that would compensate the
Partnership for what it lost, and moue on. And if that's what the
courPs pre-disposition is, then while that's not our preference, thaYs
certainly an outcome the circumstances would warrant.

(Doc. 33 at 13a An instruction to the bankruptcy court to restore the Partnership's

possession of the Colony units "though the heavens fall" could introduce into the

bankruptcy of the Association or of the Partnership some latent but patent mischief.

With each bankruptcy at a mature stage, the bankruptcy court is favorably situated to

recommend a result that maximai{y vindicates the Partnership's rights and minimally

upsets in either bankruptcy the decisions that are unduly difficult or impossible to

reverse.

Although the possession of the Colony units requires the bankruptcy court's

consideration, the damages awed to the Partnership does not. That matter has been

fully tried to completion. At triaE, the Partnership presented an expert, Dr. Henry

Fishkind, who calculated the Partnership's damages under four scenarios, two of which

-4-
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remain pertinent. Dr. Fishkind calculates damages of $7,751,470 with a return of the

Colony units, common elements repaired, to the Partnership and damages of

$20,646,312 with no return.

The July 27th order concludes that Dr. Fishkind's analysis is reasonable. Dr.

Fish kind conducted "a conventional damages calculation" with "modest and reasonable"

assumptions about the Partnership's revenue after repair and wifh proper estimates of

the Partnership's position "but for" the Association's wrongful conduct. (Doc. 28 at 3Q-

3~; 2011 WL 3168486 at "`15-*17) The Partnership at trial provided valid damages

calculations.

The Association's request for further fact-finding on damages is misplaced. The

Association's few criticisms of Dr. Fishkind's work are repeated in the bankruptcy court's

order and are answered in the July 27th order. See Case No. 8:08-ap-567-KRM (Doc.

96 at 33-34}, (Doc. 104 at 45-48). The Association entered no alternative measure of

damages into the record. Arguing that the deterioration of the Colony is the

Partnership's fault and that the Colony's design is "functionally obsolete," the

Association pursued an all-or-nothing strategy. The Association's argument was not

that the Partnership should rece9ve less money but rather that the Partnership must

receive no money. The argument fails. The Association pra~ides no cogent. reason far

a further ingest+gation into damages. Atrial occurred; no second trial is needed.

A Narrow Opporfunifiv

The July 27th order contemplates a reconsideration of the Association's caunter-

claims, which the bankruptcy court declared "moot." The Partnership correctly submits

that the Association enjoyed a full and fair opportunity fio introduce to the bankruptcy

-~-
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court evidence supporting the counter-claims. Anew argument on the counter-claims is

properly bounded by the record that the parties constructed at trial. Yet, with no

addition to the record, the Association's counter-claims are probaL~ly futile because the

bankruptcy court ruled, and the district court agrees, that the Association failed to prove

damages. Most or all of the record is transparently extraneous to the Association's

counter-claims. However, the record is voluminous, and the Association seeks an

opparfunity to search for an offset to the Partnership's damages. If (and only ifs the

bankruptcy court agrees that a second look at the existing record (and only the existing

record) is necessary to confirm that the Association evidenced no damages, a non-

evidentiary hearing on the counter-claims may occur.

On the other hand, the itemized accounts that support the Partnership's demand

for pre-peti#ion and post-petition damages are detailed and exhaustive. The .luly 27tf7

order establishes that the Partnership paid the pre-petition and post-petition

expenditures to maintain the Colony's common elements on the Association's behalf.

Accordingly, the pre-petition and post-petition damages are not subject to question on

remand.

An Instruction

Under Bankruptcy Rule 9033{d) ("The district court may . , . re[-]commit" a

non-core proceeding "to the bankruptcy judge with instructions"}, this action is

re-committed to the bankruptcy court, which is directed to render proposed findings of

fact and conclusions of law consistent with and implementing the following instructions.

1. The bankruptcy court shall either {1 }vacate, amend, or issue each order

necessary and appropriate to return the Partnership fo possession of the Colony units
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and recommend an award of $7,751,470 to the Pa~fnership or {2) leave the Partnership

without possession of the Colony units and recommend an award of $20,646,3 2 to the

Partnership.

2. The bankruptcy court may in its discretion re-consider the finding thaf the

Associafiion proved no damages and allow the Association to establish the counter-

claims and to identify evidence of damage based solely on the extant record.

Alternatively, the bankruptcy court should affirm that the Association failed to show

damages and conclude that the counter-claims are without foundation.

The stay is DISSaLVED and this action is RE-COMMITTED for proceedings

consistent with the July 27th order and this order and for the issuance of a report and

recommendation.

ORDERED in Tarnpa, Florida, on October 12, 2011,

STEVEN D. MEi~R.YDAY
UP`lITED STI~TE~ Di~TRaCT J11~3GE
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P R O C E E D I N G S

(Proceedings commenced at 1:59 p.m.)

THE COURTROOM DEPUTY: This Court is back in

session. You may be seated.

THE COURT: Thank you, Ms. Frensley. If you

would call our case, please.

THE COURTROOM DEPUTY: Case No. 08-16972, Colony

Beach & Tennis Club Association, Adversary 08-567 and

Adversary 08-568. And also Colony Beach & Tennis Club,

Ltd., 09-22611 and Adversary 10-242. And we have three

parties on the phone.

THE COURT: All right. Let's take appearances

in the courtroom.

MR. GUSO: Good afternoon, Your Honor. Jordi

Guso of Berger Singerman on behalf of William Maloney, the

Chapter 7 Trustee, and Mr. Maloney is present in the

courtroom, Your Honor.

THE COURT: Thank you.

MR. WARREN: Good afternoon, Your Honor.

Jeffrey Warren on behalf of the Colony Beach & Tennis

Club, Association, the Reorganized Debtor in its Chapter

11 case, and we're also here on behalf of the Unit Owners

who are Plaintiffs in Adversary 242 in the Partnership

bankruptcy case.

THE COURT: Okay.
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MR. WARREN: And I have with me in court Lauren

Pilkington, who is working with me on these matters.

THE COURT: Thank you.

MS. COLTON: Good afternoon, Your Honor.

Roberta Colton. We serve as special counsel to the

Chapter 7 Trustee with respect to the issues in the

Association's bankruptcy case, along with Mr. Bartlett,

who will introduce himself.

MR. BARTLETT: Good afternoon, Your Honor.

Charles Bartlett, here on behalf of Colony Beach & Tennis

Club, Inc. and Colony Beach, Inc. in Adversary 568, and as

Special Counsel to the bankruptcy Trustee in the

Partnership's bankruptcy.

THE COURT: Thank you. Anyone else?

(No response.)

THE COURT: All right. On the phone?

MR. SPIEGEL: Barry Spiegel.

THE COURT: Mr. Siegel?

MR. SPIEGEL: Spiegel.

THE COURT: Spiegel, I'm sorry. And who else is

on the phone?

MR. YABLON: Good afternoon, Your Honor. Jay

Yablon for the Colony Beach & Tennis Club Association.

THE COURT: Thank you.

MS. MOULTON: And this is Katherine Moulton.
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THE COURT: Okay. All right, Mr. Guso, do you

want to set the table here?

MR. GUSO: I shall, Your Honor. Thank you.

Your Honor, we are before the Court to consider the five

matters that are reflected on the calendar.

THE COURT: Uh-huh.

MR. GUSO: Your Honor, I will be addressing the

last two matters on the calendar, the Motion to Vacate

Final Judgment of Ejectment, Docket Entry No. 32, in

Adversary 10-00242.

-THE COURT: Uh-huh.

MR. GUSO: Which I'll refer to, for purposes of

the record, as the ejectment adversary proceeding. As

well, Your Honor, the Motion to Vacate Final Judgment of

Ejectment and Enforce Remand filed in the Partnership's

main case at ECF No. 530.

THE COURT: Okay.

MR. GUSO: Although they are the last matters on

the calendar, Your Honor, we submit that they ought to be

considered first, as they are at the core of the relief

that the Trustee seeks today in the various papers that

are before the Court.

Pursuant to these two motions, Your Honor, the

Trustee requests that the Court vacate the August 13th,

2010 final judgment in the ejectment adversary proceeding
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that awarded possession of the units as defined in the

motions, Your Honor, in the Colony, to the Association and

the Unit Owners.

All of the matters on the Court's calendar this

afternoon are intertwined and come before Your Honor

pursuant to the directives of District Judge Merryday's

order of October 12, 2011.

Your Honor, there's a lot of ambient noise;

I just want to make sure Your Honor can hear me.

THE COURT: I can hear you fine. Go ahead.

MR. GUSO: Thank you, sir. Your Honor, that

order is attached as Exhibit A to each of the Trustee's

motions. And I will refer to Judge Merryday's order of

October 12th, 2011 as the remand order.

The remand order implements and gives direction

to Judge Merryday's rulings of July 27th, 2011 in two

appeals. The first is the appeal of Your Honor's November

9th, 2009 order disallowing the Partnership's claims in

the Association's bankruptcy case. And the second is the

appeal of Your Honor's order finding that the Recreational

Facility Lease, as that term has been defined in these

proceedings, was unconscionable.

In his July 27, 2011 orders, Judge Merryday

reversed each of these orders. In reversing the order

disallowing the Partnership's claims against the
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Association, Judge Merryday found that the Unit Owners had

an obligation to pay for repairs to the common elements at

the Colony, because under the documents governing the

Association and the Partnership, the Association bears

ultimate responsibility to pay for repair and maintenance

to the Colony's common elements. In the separate order,

Judge Merryday found that the Recreational Facilities

Lease was not unconscionable.

Thereafter, on October 11th, 2011, Judge

Merryday entered the remand order. The Association took

an appeal of Judge Merryday's orders to the Eleventh

Circuit. As the Court- will recall, from the various

status conferences that we had before Your Honor in the

past, the Eleventh Circuit directed the parties to

participate in mediation, and the parties participated in

at least two mediation conferences.

In March, the mediator appointed by the

Eleventh Circuit declared an impasse, and the Eleventh

Circuit dismissed the Association's appeals for lack of

jurisdiction. I opened by telling Your Honor that the

Trustee seeks to vacate the final judgment in the eviction

-- in the ejectment adversary proceeding.

The October 11th, 2011 remand order specifically

addressed the final judgment of ejectment and the

Trustee's rights to relief from it.
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Judge Merryday wrote as follows, "The July 27th

order reversing the Bankruptcy Court eviscerates the

Association's stated purpose for ejecting the Partnership.

Net of any consideration of the complexities of the

bankruptcy, the Partnership rightly should regain the

Colony units with the common elements repaired at the

Association's expense."

And, Your Honor, I'm quoting from page 4 of

the October 11, 2011 remand order. In this regard, Your

Honor --

THE COURT: Well, there are two of them.

You're looking at -- let's see, Document No. 38 or 42?

MR. GUSO: The one I'm citing the Court to,

Your Honor, is Exhibit A to the Motion to Vacate the

Final Judgment of Ejectment. It's entered in Case

No. 9-2560-T-23.

THE COURT: Okay. I'm there.

MR. GUSO: Thank you, Your Honor. Your Honor,

in this regard, the remand order gives express instruction

to this Court. It recommits the case back to Your Honor

with the express instruction to either vacate, amend, or

issue each order necessary and appropriate to return the

Partnership to possession of the Colony units and

recommend an award of $7,751,470 to the Partnership or

(2) leave the Partnership without possession of the Colony
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units and recommend an award of $20,646,312 to the

Partnership. And, Your Honor, that is contained on pages

6 and 7 of the remand order.

THE COURT: Uh-huh.

MR. GUSO: And there is, in our view, no

ambiguity in the language. The instruction is, most

respectfully, clear.

And in light of the express instructions of

Judge Merryday, that is to vacate, amend or issue each

order necessary to return the Partnership to possession of

the Colony units, and pursuant to Rule 60(b) of the

Federal Rules of Civil Procedure, the Trustee requests

that Your Honor vacate the final judgment of ejectment and

remove, Your Honor, pursuant to two subsections of Rule

60 (b) , Rule 60 (b) (5) and Rule 60 (b) (6) .

Pursuant to Rule 60(b)(5), the Court may relieve

a party from a final judgment order or proceeding if the

judgment is based on an earlier judgment that has been

reversed or vacated, or applying it prospectively is no

longer equitable, or under subsection (6) of that Rule,

Your Honor, the Court can vacate the judgment for any

other reason that justifies relief.

The case law tells us that Rule 60(b) seeks to

balance the desire for finality of judgments with the

desire to do justice. And I cite Your Honor, to Seven
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Elves, Inc. v. Eskenazi, 635 F.2d 396, a Fifth Circuit

opinion from 1991.

And under Rule 60(b)(5), in particular, that

rule concerns the reversal of a prior judgment in the same

case that was a predicate for the later ruling, rather

than reversal of decisional law. And I cite Your Honor to

Aldrich v. Belmore, 226 B.R. 433, and Tomlin v. McDaniel,

865 F.2d 209, a Ninth Circuit decision from 1989.

The cases also tell us, Your Honor, that for

a judgment to be subject to Rule 60(b)(5), the prior

judgment must be a necessary element of the decision

giving rise to the cause of action or a successful

defense. And Lubben v. Selective Service System, Local

Bd. No. 27, 453 F.2d 645, a First Circuit case from 1972,

tells us that.

So, Your Honor, if we were to look at the

complaint in the ejectment adversary proceeding, it

consists of one count, a claim for ejectment. That claim

is based principally on the allegations contained in

paragraph 29 of the ejectment complaint, which alleges in

pertinent part as follows:

"The Partnership has also failed to bear all

expenses of the Association including, but not limited to,

expenditures for repairs, maintenance and insurance of

the common areas, as described in the declaration,
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expenditures for capital improvements, and lease payments

to be made pursuant to the terms of a Recreational

Facilities Lease, all expenses of maintenance and repair

of the interior of the condominium units used by the

hotel, and all expenses of acquisition, financing,

maintenance, repair and replacement of the furniture and

furnishings of the units." And, Your Honor, that quote

comes from paragraph 29 of the complaint.

Paragraph 30 of the complaint alleges that, "The

Unit Owners will also assert substantial administrative

expense claims against the Partnership for the damages

that have continued after the petition date related to the

continuing actions of the Partnership described in

paragraph 29 above."

That is, Your Honor, the ejectment action was

based exclusively or nearly exclusively on the assertion

that the Partnership had an obligation to pay for the

expenses of maintaining the Colony.

That assertion was a necessary element to

support the ejectment cause of action. That assertion,

Judge Merryday tells us, is now error. Judge Merryday

unqualifiedly found that the Partnership had no such duty

to maintain the Colony or the units. Rather, it was and

is the obligation of the Unit Owners and the Association

to pay for the cost of repairs and maintenance to the
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Accordingly, Your Honor, we submit that Rule

60(b) relief is appropriate because the final judgment of

ejectment was predicated or based on a finding that has

THE COURT: All right.

MR. GUSO: The Trustee requests that the Court

enforce the remand order by restoring the Partnership to

possession of the Colony and award it an allowed claim

against the Association in the amount of $7,751,470.

In our view, this is the remedy that, as Judge

Merryday wrote, "maximally vindicates the Partnership's

rights and minimally upsets in either bankruptcy the

decisions that are unduly difficult or impossible to

reverse." And I'm citing from page 4 of the remand order.

And I think it's important, Your Honor, to

stress the language used by Judge Merryday. We ask Your

Honor to order relief that maximally vindicates the

Partnership's rights. We suggest to Your Honor that

restoring the Partnership with possession is the only

remedy that does that, that maximally vindicates the

Partnership's rights.

We suggest to Your Honor that ejectment

appears to be easily reversed, and that the $7.7 million

claim, approximately, can be paid, as provided in the
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Association's confirmed Chapter 11 plan. By our

calculation, the payments due to the Partnership

approximate $387,000 per quarter plus 6 percent

interest on the unpaid balance.

If placed back in possession of the units, the

Trustee intends to convert the Partnership's Chapter 7

case to a case under Chapter 11, and once repairs are made

to the property, the Trustee can operate the Colony as he

previously had operated during the short period of time

when he was in control of the Chapter 11, or arrange a

sale.

Alternatively, Your Honor, and frankly our

second option, is that the Partnership -- excuse me.

The Partnership be awarded an allowed claim against the

Association in the approximate amount of $20.6 million

consistent with the remand order.

This would appear, from our perspective, Your

Honor, to be more difficult because under this scenario

the Association would have to assess each of the Unit

Owners for that $20.6 million claim plus the 6 percent

interest entitled -- which the payable on that claim over

a period of five years is nearly $1 million per quarter.

Your Honor, for these reasons, we request that

the Court grant the Trustee's motion in the ejectment

adversary proceeding, vacate the final judgment, and
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enforce the remand, as the Trustee has requested.

THE COURT: All right. Ms. Colton, did you have

anything to add?

MS. COLTON: Just a little bit of clarification,

Your Honor. Obviously, the motion, with respect to the

ejectment action, has been filed both in the ejectment

action which is in the Partnership's bankruptcy and

as part of the remand motion that we filed in the

Association's bankruptcy case and the adversary that

had been reversed because of the overlap that was

expressed by Judge Merryday.

I think it's important to go back to the source

of what was decided here. This case, the adversary

proceeding that Mr. Bartlett and I are special counsel,

started as primarily a declaratory judgment action in

State Court, basically to determine who had the

responsibility for the common elements -- the

maintenance of the common elements.

And that's really what -- if you take a look at

the -- what Mr. Guso has called the remand order,. which is

actually a recommit order, where Judge Merryday says, his

conclusion -- or the declaration that should have governed

the proceedings going forward was the Association, under

both the governing documents of the Colony, and the

Florida Condominium Act is responsible for the repair
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and maintenance of the Colony common element.

And that declaration, once it was made,

obviously had ramifications, not only for the claim that

this Court was deciding, but for almost every other order

that came in the case that came subsequent. Obviously,

once it was determined that the Association had no

responsibility for common area maintenance, the

Partnership ended up in bankruptcy, the Partnership's

plan was found not to be feasible because the Court was

saying that the Partnership had the responsibility for

those maintenance fees and couldn't do it.

And so what we have now is a situation where

we're trying to undo it, but we're trying to undo it

consistent with Judge Merryday's mandate that we do it as

feasible as possible. So we are doing it with respect to

only two orders that we're asking the Court to reconsider.

Judge Merryday suggested that there might be

a bunch of other orders, and I think the Association has

had the concern that there might be other orders. They

suggested that this is somehow a collateral attack on the

Chapter 11 plan of the Association. That's not true.

We're fine with the plan. Whatever the claim is, it's

going to be paid out over five years with 6 percent

interest.

We're also fine with the proposed payment for
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the administrative claim. We just believe that now we're

entitled to an administrative claim. So the plan is going

to be left in place. We're also fine with the injunction

that will kick in once the Association starts making its

payments to the Partnership. The Unit Owners will have

that injunction so long as the Association continues to

make the payment. So the plan is going to remain intact.

The Association has argued that the District

Court doesn't have jurisdiction over the ejectment

proceeding, and that the District Court was reaching too

far.

First of all, with respect, this Court was not

instructed to evaluate the scope of the District Court's

jurisdiction, but the fact of the matter remains is that

we are asking the Court to overturn or to vacate two

orders. One is the ejectment order and one is the order

denying an administrative claim to the Partnership that

was entered in the Association's case.

Unit Owners have argued and the Association have

argued that they have relied on the ejectment order going

forward. And that's the issue that's put to this Court

today, really, is possession or no possession.

There's not -- the Court has determined --

the District Court said the Bankruptcy Court has to have

some input upon whether or not there's possession given
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uniquely qualified to evaluate the bankruptcy effects of

transferring that possession and the complications that

might arise.

And there is one complication that does arise,

and that is that the Bankruptcy Court has appointed a

Chapter 11 Trustee who then became the Chapter 7 Trustee.

So possession technically would not go back to the

Partnership; it would go back to the Trustee who's

standing in the shoes of the Partnership.

And we recognize that complication, and that's

one of the complications I think that Judge Merryday was

anticipating that this Court would resolve in determining

whether possession or no possession.

The second issue which has been raised by the

Association -- and this may be an issue of fact on which

the Court may want further consideration. But that is,

the Association is arguing, "Well, back in 2010, when you

entered that ejectment order, we relied upon it and we

took certain steps in reliance upon that order, and it's a

final order."

If you read the Association's response

carefully, they do say that they've done -- they've hired

some professionals to evaluate it, they've talked to a

developer. I don't know if there's a binding contract.
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But those are things that they probably would have done

and should have done pursuant to their Chapter 11 plan

anyway, without possession of the Unit Owners -- of the

units themselves.

There's nothing that suggests -- and I don't

believe that the Association is going to argue they

have done nothing to refurbish the units. They have

not maintained the units since the ejectment order was

entered in 2010.

They have not provided even the basic

maintenance that they said that they would provide in

their confirmed Chapter 11 plan. They have retained some

professionals; I'm sure Mr. Warren will explain that.

But they have not done anything.

In fact, to give possession back to the Trustee

at this point would actually prejudice the Trustee because

the property hasn't been maintained since the ejectment

order has been entered. They've just simply let it sit

there while they evaluate the situation.

They also say, "Well, Your Honor shouldn't

vacate these orders, the ejectment order" -- and I'll get

to the administrative claim order as well -- "because

there was no appeal. They should have appealed. They

waived their right to appeal, so those are final and

binding."
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But that's kind of a circuitous argument because

Rule 60(b)(5) -- or 60(b) in general -- relates to final

orders that weren't appealed. You're looking for relief

from a final judgment. In fact, there has to be a final

judgment or order before you can get relief under Rule

60(b). So that's kind of a red herring.

They also argued that the ejectment order is not

prospective. And that's not really what we are seeking,

and that's -- although it's been mentioned in our papers..

But the primary reason that we're asking for the ejectment

order and the administrative claim order to be vacated is

because both are based on an earlier judgment that has

been reversed or vacated. That's plainly our case.

And the reason I say that, Judge, to do the job

that we need to do, you really need three documents today.

One is the October recommit order dated October 12th, 2011

from Judge Merryday, which are the instructions of what we

are supposed to do today. And the other are the two

orders that we're asking to be vacated or from which we

seek relief, based on Rule 60(b)(5).

And those are Docket No. 289 in the

Association's bankruptcy case and Docket No. 22 in the

ejectment adversary proceeding, 10-242. Both of the

orders entered by this Court explicitly say in the order

that they are based on the findings in the adversary
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proceeding that has been reversed.

They are based essentially on the declaration,

the judgment that this Court entered, that the Association

has no responsibility for common area maintenance. And

On the ejectment order, this Court specifically

notes that you've reviewed the proceedings in the

Association's bankruptcy case, and in the adversary

proceeding involving the Partnership and the Association,

and entering the ejectment order in the Partnership case.

The declaration that was entered in the Association case

affected the Partnership case.

In the order denying the emergency motion of

Colony Beach & Tennis Club, denying them an administrative

claim, in footnote 1 -- well, the Court actually makes its

first finding, "The Association's governing documents do

not obligate the Association to reimburse the Partnership

for any amounts paid by the Partnership for the operation

of the Colony."

And then in footnote 1, "This Court announced

its oral ruling on the motion on July 31, 2009 in

connection with the announcement of its oral ruling in the

adversary proceeding, 8-567. The Court also relies upon

the findings of facts and conclusions of law made by the

Court on July 31, 2009 with respect to the resolution of
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the claims asserted in the Partnership adversary which

will be memorialized by a separate order."

So we have two orders. Both indicate on their

face that the Court relied upon those findings and that

declaration, and that's what we're seeking relief under,

Rule 60 (b) (5) .

There is an argument that's been raised by the

Association that the Trustee lacks standing because he

is a Liquidating Trustee in a Chapter 7 case and doesn't

have the authority to do business. That's something

that's obviously easily remedied. The Trustee could ask

temporarily for authority to operate. The Trustee could

also convert this case, as Mr. Guso indicated, back to

Chapter 11 and provide -- and file his own plan and

continue on.

There's one other aspect of the recommit order

that Judge Merryday provides, and that has to do with the

counterclaim that was asserted by the Association in the

adversary proceeding that was removed from State Court.

I'm going to allow Mr. Bartlett to address most of that,

but basically what Judge Merryday says is that Your Honor

has the discretion to decide if you want to go back and

review the record to see if there is any evidence to

support the counterclaim.

Judge Merryday reviewed the record and
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determined that there was not, but he wanted to give

you the opportunity to look at it again.

THE COURT: Well, I think he wanted to give

Mr. Warren a chance to reargue that --

MS. COLTON: Correct.

THE COURT: -- based on the existing record.

MS. COLTON: Correct.

THE COURT: And that was the opportunity given

to the Association.

MS. COLTON: That's exactly right, Your Honor.

That's exactly right. and I'll let Mr. --

THE COURT: Well, what I want to do is I want to

stick to what Mr. Guso has teed up. I don't know if you

feel like you've been jumped here a little bit, but I want

to -- I mean, it's all tied together.

MS. COLTON: Correct.

THE COURT: It is. but it seems to me this is

a natural breaking point, because you are arguing in

rebuttal points that Mr. Warren hasn't yet made, and --

MS. COLTON: Well, they're in his papers, Your

Honor.

THE COURT: They are in his papers.

MS. COLTON: Right.

THE COURT: And before Mr. Bartlett goes down

the road of arguing against a counterclaim, I think I need
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to let Mr. Warren have --

MS. COLTON: No problem.

THE COURT: -- time at the podium.

MS. COLTON: No problem.

MR. WARREN: Your Honor, this hearing reminds me

of the Celotex days when every counsel in the room was

very irritated at me when I was given the opportunity by

Judge Baynes to set the table for what we were going to

talk about, and I made my argument.

And, you know, I now know what it feels like for

those lawyers to have been in that set of circumstances

because Your Honor asked Mr. Guso to set the table and

we've now heard a series of arguments.

And I want to be respectful of the District

Court, and we're not here to do anything other than follow

the instructions and to be aware of and to do the things

that we're required to do.

However, what we're here for in the first

instance of the arguments are brand new contentions that

don't come from the District Court's actions, meaning the

Partnership ejectment adversary proceeding, and the final

judgment entered in that proceeding, you know, was not

before the District Judge. It came well after. And

although there is an effort to lump together a series of

events and activities, there is a timeline and a
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continuum.

And instead of them being mixed together, which

creates the confusion that we think caused issues with the

District Court, in part, but you have to compartmentalize

these items, and you have to look at them independently

and isolate them and see where they take the judicial

determinations that this Court has. And so let me just --

you know, I'll set the whole table as to what I understand

we're here to do today.

The Trustee has filed five separate motions,

Your Honor. They filed in the Partnership case -- meaning

in the case where the Chapter 7 Trustee is operating or is

functioning -- they filed the motion to vacate the

ejectment judgment.

We pointed out that that was really not the

proper place for that motion to be filed, and it got

subsequently filed in Adversary 242, so that's the second

motion.

Your Honor, the Partnership case -- and although

Judge Merryday pulls things into his determinations or his

discussions of determinations -- was a totally separate

bankruptcy case.

Most importantly, and most critically, the

claims that were before Judge Merryday, arising out of

the Association's liabilities, are not the same parties
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who were involved in the ejectment action, because the

ejectment action is between the Unit Owners and the

Partnership. It's not the Association. The Association

doesn't own units. The Association wasn't the Plaintiff

in the ejectment action. It was the Unit Owners.

And the Association brought that claim, as well

as individual Unit Owners, but the Association's actions

were for the benefit of the Unit Owners, not for the

Association. So the confusion that has reigned for a long

time that doesn't ever seem to get cleared up, is that

when you talk about the ejectment, it's an issue between

Unit Owners and the Partnership. It's not between the

Association.

And so consequently, when the District Court

made its comments with respect to alternative relief and

things of that nature, it wasn't recognizing the plain

undisputed fact that the ejectment proceeding was between

Unit Owners and the Partnership, not the Association and

the Partnership.

And so the matters before the District Court

were the allowance or disallowance of monetary claims

against the Association. That confusion hopefully, you

know, as a result of the matters that will be before the

Court now, can get resolved.

But, Your Honor, in ruling on the Partnership's
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motion in Adversary 242 or in its main case is not acting

at the direction of the District Court in connection with

the remand or recommitment, or whatever you wish to call

the two orders, that were entered by Judge Merryday.

You know, this Court is acting as the presiding

court over the Partnership case in Adversary 242. And so

consequently this Court's not going to be rendering a

report and recommendation or a proposed findings of fact

and conclusions of law with respect to these two motions

because these motions don't come to Your Honor as a result

of anything other than relief requested pursuant to the

Federal Rules of Bankruptcy Procedure that permit someone

like the Chapter 7 Trustee to come and ask this Court for

relief as to those judgments. And so that's a very, very

critical fundamental point with respect to where we stand.

There's a third motion that's been filed by

the Chapter 7 Trustee, and that motion also talks about

the ejectment action. And that motion was filed in

Adversary 567, which is the adversary proceeding in the

Association's bankruptcy case. And, you know, the Chapter

7 Trustee asked for the Court to grant relief with respect

to the ejectment action as part of granting relief in 567.

In that context, Your Honor, that motion, we

believe, is not properly before the Court for argument

today because we're here on a status conference pursuant
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to Your Honor's order that scheduled the hearings today.

In Adversary 567, we have filed an initial

response with respect to those particular assertions by

the Trustee. And although there's a lot of overlap, I

want the Court to know that in that proceeding, the

District Court has reversed Your Honor's ruling.

So consequently, in Adversary 567, there is no

need to vacate any orders, because the District Court has

reversed those orders and remanded them to this Court.

There's also another motion filed in Adversary

568 in the Association's bankruptcy case. And we

haven't talked about that today, but that deals with

the Recreational Facilities Lease, and so we have a motion

to vacate Your Honor's orders disallowing claims in that

proceeding. And again, you know, that's not necessary,

because the District Court reversed Your Honor's decision.

And so that matter is not a proper matter with respect to

where we are today.

The fifth motion filed by the Chapter 7

Trustee was a motion to vacate an order disallowing an

administrative expense claim by the Partnership in the

Association's case.

And, again, that matter was not on appeal. That

matter was not before Judge Merryday. And that matter

comes to this Court for this Court to render a final

JOHNSON TRANSCRIPTION SERVICE
7702 Lake Cypress Drive, Odessa, Florida 33556

PHONE 813-920-1466 • FAX 813-920-0800 • E-MAIL kgjjts@aol.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

determination with respect to the relief requested to a

final judgment, that was not appealed, that can no longer

be appealed, and that dealt with an administrative claim

against the Association.

So those are the five motions that are filed by

the Chapter 7 Trustee. I would submit, Your Honor, that

there are two other matters that are before the Court, and

those are the matters that come to the Court as a result

of the remands from the District Court.

Specifically, the Court has at Docket Entry 145

the District Court's order with respect to Adversary 567,

and I believe that that's properly before the Court today

for a status conference with respect to how do we proceed

to deal with the matters that the District Court has sent

to this Court.

And the seventh matter, or the last matter,

is Docket 128, which is the District Court orders in

Adversary 568 which, again, is the instructions to this

Court for this Court to act.

And so based upon the order that was entered by

this Court when the cases were reopened, we're here today

on a status conference with respect to those matters. And

what we have proposed to counsel for the Chapter 7 Trustee

and counsel for Dr. Klauber's entities, Colony Beach &

Tennis Club, Inc. and Colony Beach, Inc. -- which is Mr.
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Bartlett wearing one hat, and he's special counsel to the

Chapter 7 Trustee wearing another hat -- is that we have a

briefing schedule with respect to those matters whereby

the Association would present to the Court in writing its

contentions and arguments. And then there would be a

period of time for the other parties to respond, and the

Court would schedule a hearing --

THE COURT: You say you've made a proposal or

you have an agreement?

MR. WARREN: We do not have an agreement,

Your Honor. We made a proposal, and we incorporated that

proposal in our initial responses to the Trustee's motions

in Adversary 567 and 568. But what we did propose, and

I know now this afternoon that there seems to be an

agreement, that the threshold issue should be this Court's

determination as to whether or not the final judgment in

the ejectment adversary can or should be vacated.

And so we submitted that that's the threshold

issue; that's the issue that should be argued. It could

be argued today; it could be argued another time. You

know, we wanted to provide to the Court a robust response

touching on what we thought were all the important bases

with respect to that issue.

And that would take care of the two pleadings in

the Partnership case, because the Adversary 242 would be
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the direct matter where the motions would be dealt with.

And that would also take care of the motion that was filed

in the Partnership main case.

And to the extent that similar relief was

requested in the motion filed in Adversary 567, we would

submit that that requested relief was premature and

inappropriate, and to the extend that it's denied, it

would be without prejudice until such time as the Court

determines the main issue, which is: Does this Court

believe there's a legal and proper basis for it to vacate

its final judgment in Adversary 242?

And so, you know, that's the whole picture of

everything that's out there. And at this time, Your

Honor, I'd be happy to respond to the ejectment argument.

It seems as though counsel want to proceed in

that regard, but I'd like to have an understanding as to

whether or not we're on the right track with respect to

what the Court wants us to do as to the remand in 567 and

in 568, because it seems to me as though we have some work

to do. But we've already done quite a bit of it. You

know, we think it would be helpful to the Court, and

certainly would be a matter of due process to our clients,

to have the opportunity to present our case.

It is correct that we sought an appeal of Judge

Merryday's orders to the Eleventh Circuit. What is also
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correct is that the Chapter 7 Trustee and the two Dr.

Klauber entities in both appeals moved to dismiss those

appeals, urging that they weren't final judgments and that

there was a lot of work for this Court to do with respect

to those matters. So therefore the Eleventh Circuit

shouldn't consider our appeals; they were premature.

The Eleventh Circuit agreed with those positions

and dismissed those appeals only because it concluded that

they weren't final orders and they didn't fit within an

exception to the final order rule. And this Court had

more than ministerial duties to do in connection with

those two adversary proceedings or claims allowance

proceedings.

And so for them to come today and try to urge

that this Court can just sort of roll right through these

things is a little strange, given the position they took

with the Eleventh Circuit, successfully bringing us back

to this Court, when we wanted to have the issues that we

had with the District Court's rulings, determined at an

early basis.

And so I also want the Court to know that

although Mr. Guso was very accurate in what he said, to a

certain extent, the Eleventh Circuit mediation services do

not impasse anything. You know, that mediation was

concluded but not closed. And as long as the matter
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stayed on appeal at the Eleventh Circuit, the Eleventh

Circuit mediation services were available.

However, after -- shortly after that decision

was made by the mediator, the Eleventh Circuit made its

rulings in both cases and determined that it wasn't going

to take our appeal.

So I just want the Court to know that, you know,

the Eleventh Circuit wasn't reacting to the mediation

issues, because the Eleventh Circuit never knows what's

happening in the mediations. And I don't know that Mr.

Guso meant to convey something like that, but I wanted the

Court to know that there was no connection between those

particular items.

But if the Court could let me know now, I mean,

we're here by an order that set the status conference.

And to me, the status conference can be used, you know,

very quickly to sort of set a briefing schedule.

THE COURT: Well, it seems to me -- I mean,

there are lots of different approaches here. One approach

would be to say, "Mr. Guso, you're right, I'm going to

vacate the ejectment, restore possession, judgment of

$7 million, we'll restore the proofs of claim on the

leases and 2 million plus dollar claim, and you can take

your appeal and try to get your point of view fixed.

Or we can spend a more deliberate approach.
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And I'm not saying that's how I would rule, but I'm saying

that's one way to go ahead and send this back where

apparently you want to be.

The other is to take a more deliberate approach

and, as you say, a briefing schedule. Ms. Colton referred

to potential factual issues. I'm looking at the remand --

and going backwards now from the ejectment, putting that

at the back of the bus. I mean, it looks to me like Judge

Merryday has said I'm to use my discretion to determine

whether you have a claim for -- a counterclaim for

offsetting damages based on the existing record.

MR. WARREN: That's correct, Your Honor.

THE COURT: And then that's all. And then in

568, I'm not sure. It's a little puzzling because on one

page, it says, "The Partnership requests a money judgment

for $2.2 million," and the other is directing the

Association to do stuff. But paragraph 2 of the

instructions is I'm supposed to recommend an amount of

damages owed to the Partnership and the other lessors for

the Association's rejection of the lease.

So that's a factual issue as to whether there's

anything owed other than $2.2 million.

MR. WARREN: Your Honor, if I may interrupt.

We remain confused about a lot of things the District

Court did, but I think when the District Court referred
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to Partnership in 568, it was not referring to the

Partnership that Mr. Maloney serves as the Chapter 7

Trustee, but a defined term that the District Court

created to combine --

THE COURT: For the four -- for the four owners

of the --

MR. WARREN: Actually to combine Colony Beach &

Tennis Club, Inc. and Colony Beach, Inc. And I'm not

saying --

THE COURT:

MR. WARREN:

and they didn't appea

THE COURT:

MR. WARREN:

THE COURT:

MR. WARREN:

issues --

Well, you had two other parties.

There were two -- that's --

1, Your Honor, and just --

Oh, okay, I didn't --

Merrill and Field did not appeal --

All right.

-- and so when we deal with the 568

THE COURT: But their claims are to be

overturned? Merrill and --

MR. WARREN: That's -- just so the Court will

know, Judge Merryday's order identified, you know --

THE COURT: Merrill and Field.

MR. WARREN: -- I think it was Claims 16, 19,

20, 21 --

THE COURT: But that includes Merrill's and
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MR. WARREN: Yes, Your Honor. Yeah, but they

didn't appeal.

THE COURT: Okay.

MR. WARREN: And so --

THE COURT: I think I understand that. I think

-- I saw that confusion because it seemed like it was

talking about the Partnership, but I understand --

MR. WARREN: I wanted the Court to know --

THE COURT: -- who the lessor -- who the

lessors --

MR. WARREN: I don't think that the Partner --

and if anybody, counsel, disagrees -- I don't think that

the District Court intended to have the Chapter 7 Trustee

for the Partnership involved in the 568.

THE COURT: But my confusion was whether --

on one page, it seems like there's a dollar amount for

damages. On the other page it's I'm supposed to determine

what the amount of damages is. And so I could -- on a

deliberate schedule, I could say -- I could set forth a

period of time for -- in 568, for Mr. Bartlett to give me

a statement of particulars and what the effect of

overturning the disallowance of claims is, or whether

you're fine with $2.2 million and we move the ship along.

And on your side, whether you want a chance to
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itemize and articulate based on the existing record what

offsetting counterclaim you have.

MR. WARREN: Just so Your Honor knows, in 568,

I think the District Court was clear that we don't get the

right to make arguments with respect to settlement.

THE COURT: No. But I'm talking about in 568,

Mr. Bartlett, as to whether it's $2.2 million, done, or

whether it's some other amount and you want to argue it.

MR. BARTLETT: No, Your Honor. It is the 2.2.

2.2 is a round-off, but it is --

THE COURT: So when Judge Merryday says, "After

considering argument from the parties, based only on the

extant record, this Court is to recommend an amount of

damages owed to the Partnership" -- I guess the Rec.

Lessors -- "and the other lessors for the Association's

rejection of the lease."

MR. WARREN: And Your Honor, what we propose to

do in 5 --

THE COURT: Well, let me finish my thought. And

as to whether there's anything that needs to be done on

that.

MR. BARTLETT: Well, Your Honor, I don't think

that there is because I think that the evidence in the

record is what it is, and it went in without dispute as to

what the computations were.
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MR. BARTLETT: It's 2.26 or 2.228,486.60 is the

number.

THE COURT: And there's no more fine-tuning you

wish to do?

MR. BARTLETT: No, Your Honor. There is not.

THE COURT: Okay.

MR. BARTLETT: And, you know, our --

THE COURT: So it seems to me like 568 is done.

MR. WARREN: No, Your Honor. We would not agree

that it is. And what we --

THE COURT: Okay.

MR. WARREN: What we proposed was that 568 is a

lot simpler than 567.

THE COURT: I get that.

MR. WARREN: And there's not a threshold issue

with respect to 568. What we proposed was that ten days

from today, we would file, you know, what we would

anticipate would be our argument or contention to the

Court with respect to what the Court should rule on with

respect to the remand to the Court which we submit is not

a ministerial acceptance of Mr. Bartlett's number or else

we'd be at the Eleventh Circuit now.

THE COURT: Well, I wasn't accepting it. I was

asking him whether he wanted to fine-tune it.
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MR. WARREN: Right.

THE COURT: I was asking Mr. Bartlett what he

wanted to do, not telling you what I'm going to do. And

if he doesn't want to present anything more on behalf of

the Rec. Lessors, then I'm not sure what I need to do.

And that was my thought process. But go ahead; finish

your thought.

MR. WARREN: And what I was going to submit,

Your Honor, was that within ten days we would file our

submissions, Mr. Bartlett would have an opportunity to

respond, whatever time he needed, and then the Court could

schedule a hearing where we could argue those issues. And

I am going to sort of ask the Court, as we go forward, if

we can separate some of these matters.

As the Court probably recognizes, there are

several lawyers on the other side and it's harder for us

to sort of keep up with multiple arguments at the same

time. So I'd like to have a separate hearing with respect

to 568 from other matters. I know typically convenience-

wise we want to keep things together but it's quite

burdensome for us to deal with, today, five motions.

THE COURT: Well, I feel -- on one hand, I feel

like you're selling yourself way too short, but I think

your proposal, it's a fair one. I mean, there's nothing

unfair about what you've just said.

JOHNSON TRANSCRIPTION SERVICE
7702 Lake Cypress Drive, Odessa, Florida 33556

PHONE 813-920-1466 • FAX 813-920-0800 • E-MAIL kgjjts@aol.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

MR. BARTLETT: Well, Your Honor, my only concern

about it is that I'm not sure, because I don't know what

the issues are, honestly, that Mr. Warren is going to

raise in his response to the motion.

The only real issue he raised was whether or not

Merrill and Field's claims were going to be included or

not included. And I think Judge Merryday has, rightly or

wrongly, passed on that issue. So I don't think that's an

issue for you decide so --

THE COURT: Well, Judge Merryday -- there's some

ambiguity here, but he listed the claims.

MR. BARNETT: Right.

THE COURT: And I assume that these claims that

are listed include a Merrill and Field claim.

MR. BARTLETT: And --

THE COURT: A Merrill and Field claim. So we're

going to go down that path pretty literally.

MR. BARTLETT: And there may be an issue on

that. I don't know what other issues there are, so I

don't know whether a hearing is really going to be

necessary or whether we can conclude the matter with our

briefs, because I don't know what points in addition to

that --

THE COURT: Well, I think it helps me --

MR. BARTLETT: -- Mr. Warren intends to raise.
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THE COURT: Without making you run up and down

the highway, I mean it makes -- I think, I find it helpful

to have the hearing, just to make sure I'm not missing

something from the written submissions.

I guess what -- here's what I'm inclined to do,

is to adopt some kind of a briefing schedule or a written

submission schedule, maybe 14 days for the Association to

lay out its blueprint for what issues need to be dealt

with and their position on each, and how I should rule in

response to the instructions. And that would be on 567,

568 and 242, and the Partnership issues that have been

raised as to ejectment. You would have 14 days to

respond.

I would also ask each side to submit an

affidavit of an appropriate individual, whether it be the

chairman of the Association or Ms. Moulton, let's say --

the chairman of the Association, an affidavit as to what

-- what's the status of the units.

Ms. Colton said that it appears that they've

just been sitting there ever since I've made my ruling.

You've had some reports. I don't want to debate that

right now but I'd like an affidavit laying it all out as

to what the Unit Owners -- you're here on behalf of both.

MR. WARREN: Yes, Your Honor.

THE COURT: The Unit Owners have -- what they
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have, what they've done, how they've relied on the

ejectment. I have to decide these. Whether I decide them

within the context of Judge Merryday's instructions is

what you've tried to pull apart. But I have motions by

the Trustee to restore the Partnership and the Trusteeship

to possession, and I'll deal with those. But I'd like to

know what the factual issues are.

MR. WARREN: The only request I have, Your

Honor, if we could perhaps stagger the two, so that we had

maybe 14 days from now for 568 and 21 days for 567.

THE COURT: That'd be --

MR. WARREN: Rather than have -- and when I say

567, I'm including the relief with respect to Adversary

242 because I sort of view the three motions that the

Trustee filed --

THE COURT: All right.

MR. WARREN: -- to be somewhat seeking the same

remedy, to a certain extent, meaning that --

THE COURT: Right.

MR. WARREN: -- you know, the vacation in 242,

the vacation in the Partnership case and the vacation in

567.

THE COURT: All right. Okay.

MR. WARREN: And I'm just asking for that extra

week's worth of time to give us a little more space to put
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together a proper declaration.

THE COURT: Mr. Bartlett?

MR. BARTLETT: Your Honor, I think there are

three things that are going to be at issue in 567.

THE COURT: Uh-huh.

MR. BARTLETT: And it might be helpful for both

the Court and for counsel if those issues were briefed

separately. One being the ejectment issue, which is

obviously a significant issue, one being the issue with

regard to the counterclaims, and whether or not the

Association is intending to seek some kind of a setoff,

what it's based on, all that sort of thing, which is

really a separate and compartmentalized thing.

And I'm gathering that although Judge Merryday

left it up to you as to whether you were even going to

consider that, I gather that you're at least going to

consider it to the point of allowing the parties to brief.

I gather that's your decision on that.

And the third is the admin. claim, the $261,000,

which is sort of a separate compartment as well. If those

three are briefed separately, I think it might help the

Court as well as counsel, since I think we're going to

have different people doing the briefs on different

things.

THE COURT: Does that make sense to you?
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MR. WARREN: Yes, Your honor.

THE COURT: It makes sense to me.

MR. BARTLETT: Yeah. One other thing I just

want to make sure we don't lose sight of, Your Honor, is

that in 567 --

THE COURT: Right.

MR. BARTLETT: -- there is an additional

prepetition damage claim of 2 million 500 and some odd

thousand dollars that Judge Merryday ruled gets tacked on

to either the $7 million or the $20 million judgment,

depending on what Your Honor rules on the ejectment issue.

And I mean, we can certainly talk about that in

the papers but I didn't want to lose sight of that because

it wasn't mentioned in the earlier presentations, Your

Honor, so I --

THE COURT: I don't remember that.

MR. BARTLETT: Your Honor, it's in the --

THE COURT: No, I mean, it's not something --

MR. BARTLETT: Oh.

THE COURT: -- we really litigated here. It was

something --

MR. BARTLETT: No. It is, Your Honor.

THE COURT: It is? I just don't remember.

MR. BARTLETT: It was a prepetition damage claim

by the Association for Association expenses that had been
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paid by the Partnership pre-filing.

THE COURT: Okay.

MR. BARTLETT: A claim by the Partnership,

excuse me. I meant --

MR. WARREN: It was by the Partnership against

the Association, is what Mr. Bartlett --

MR. BARTLETT: Right, I got it backwards but --

THE COURT: Okay. I mean, I just -- I've just

forgotten that. That piece of it.

MR. BARTLETT: Okay. And in Judge Merryday's

order, he indicates that you're not to revisit that, that

that's going to be a part of the -- should be a part of

the damage award under either alternative, and I just

didn't want to --

THE COURT: It's not included in his 7 million

or 20 --

MR. BARTLETT: And it's not included in the 20

either. It's in addition to --

MR. WARREN: We'll be respectful of the --

I mean, it doesn't do us any good to ask Your Court to do

-- this Court to do something that was contrary to what

the District Court directed it to do.

THE COURT: Right.

MR. WARREN: So I understand what Mr. Bartlett

is talking about, and I think he's correct, although we've
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somewhat briefed the administrative expense issue as well,

I think, supporting things with declarations so that

there's a record for the Court. And if there's a dispute,

then the Court can deal with that.

THE COURT: And I talked mostly about your

side's declaration. I would like one from Ms. -- whoever,

maybe Ms. Moulton or maybe the Trustee, Mr. Maloney --

as to what's been done at the Colony property since the

ejectment, what kind of activity, who's doing what to the

property, as best as you know from firsthand knowledge.

And we'll see if there's any kind of factual dispute there

as to the ejectment.

You know, I'm thinking that the issue really is

whether: Would I have entered the final judgment, if this

had been the state of the affairs on the other matters?

And as I recall the ejectment matter -- and I don't recall

this being in the papers -= that the ejectment was

partially -- it was premised not only on the Partnership

not paying expenses, but it was that these folks have

deeds to these units.

And the Partnership's right to use the units for

eleven months out of the year was premised on their

getting the use of one month out of the year. And that

that deal had completely evaporated. And they have deeds.

And that was -- as I recall it, that was part of the basis
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MR. WARREN: Your Honor's correct. We had a sep

-- just to refresh Your Honor, we had a separate adversary

proceeding evidentiary hearing on that issue, with respect

to the ejectment. I'm sorry, I'm misspeaking. With

respect to the administrative expense claim --

THE COURT: Right.

MR. WARREN: -- we had a separate evidentiary

hearing with respect to those issues and --

THE COURT: I'm not prejudging anything. I'm

not going back to a previous thought process and saying I

disagree with you. I'm just saying there was more to it

than that, as I recall. And that may be decisive; it may

not be.

MR. WARREN: Your Honor, could we perhaps create

dates? Is the Court wanting us to file things in sequence

or contemporaneously?

THE COURT: Let me ask you this. Is this

something you all would like to step out into the privacy

of your offices and work through a schedule or do you want

me to just do it right now? I'll be glad to do it either

way.

MR. BARTLETT: Well, Your Honor, I think you've

already done it for 568 and I'm fine with that. It's 14

and 14 as I remember it.
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THE COURT: Well, Mr. Warren suggested something

MR. BARTLETT: I think he actually suggested 10

and 10 but --

MR. WARREN: No, that's the -- for 568, yeah.

THE COURT: Okay, 14 and 14. Okay.

MR. WARREN: 14 and 14 for 568 is perfectly

.•••

MR. GUSO: 21 days is acceptable on the other,

Your Honor, and we'll have 21 days to respond.

THE COURT: I'm sorry, Mr. Guso. I didn't hear

you.

MR. GUSO: I apologize, Your Honor.

THE COURT: 21?

MR. GUSO: I believe Mr. Warren suggested 21

days for the other matters.

THE COURT: 21 and 28 -- or excuse me. 21 and

21?

MR.

THE

MR.

THE

MR.

THE

ejectment mot

GUSO:

COURT:

WARREN

COURT:

GUSO:

COURT:

ions.

Yes, sir.

For 567?

Yes, Your Honor. And then -

21 plus 21.

Yes, sir.

And that would be 567 and the
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MR. GUSO: Yes, sir.

THE COURT: Mr. Bartlett suggested basically

three different briefs. I don't know if it's three

different briefs?

MR. WARREN: The third one is the administrative

expense claim and --

MS. COLTON: That was --

MR. WARREN: ~ -- again, Ms. Colton will --

THE COURT: My question is whether we need three

separate briefs or whether we simply need a brief that

delineates those three issues.

MR. WARREN: Your Honor, I would submit that it

would be more proper to have three separate briefs.

THE COURT: That's fine. You're --

MS. COLTON: I'm happy to do that, Your Honor.

And on the -- I don't know that there was a suggestion on

the administrative claim one. I think both of us have

pretty much briefed that thoroughly. Do you need 21 days

for that?

MR. WARREN: I don't need 21 days for that, Your

Honor.

MS. COLTON: Yeah. Why don't we just do 14 and

14 on that one?

MR. WARREN: Well, I'm trying to stagger things

a little bit.
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MS. COLTON: If you want to, we'll --

THE COURT: Why don't we just make it simple,

not having all these different deadlines. If you want to

drop it into the court, you can drop it into the court

tomorrow. But for 568, 14 days plus l4 days to respond.

And Ms. Frensley's going to give us some times here for

568.

As to 567, it's going to be 21 plus 21. Those

are going to be multiple briefs dealing with the issues

of ejectment, counterclaims that the Association might

have -- a counterclaim -- and the administrative claim.

MS. COLTON: Right.

THE COURT: And you can hold your written

submissions on the administrative claim or you can drop

them into the court; I don't care. But rather than having

to keep track of all these different deadlines -- what's

14 days plus 14 days?

THE COURTROOM DEPUTY: Judge, the first

available date I have is Thursday, May --

THE COURT: No, this is not a hearing. This is

just counting days.

THE COURTROOM DEPUTY: Oh, okay. 14 days from

today?

THE COURT: Yeah.

THE COURTROOM DEPUTY: That's May 16th.
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THE COURT: May 16th is the first brief in 568.

So, Ms. Frensley, if you would just make a scorecard along

these lines. May 16th, the Association's submission on

568. And on May -- two weeks after that?

THE COURTROOM DEPUTY: Is May 30th.

THE COURT: May 30th is the Trustee --

MR. BATES: Actually, Your Honor, it's Colony

Beach & Tennis --

THE COURT: And, no, it's the Lessors.

MR. BATES: Thank you.

THE COURT: I'm sorry, it's the Lessors. And

you can just designate it that way. Mr. Bartlett on

behalf of the Lessors.

Now, on 5-23, May 23rd, the Association is to

have its three briefs -- I guess it's the Association and

the Unit Owners. Maybe the Unit Owners on the ejectment

issue. But it's the Association and the Unit Owners on

567 and the ejectment. Three briefs. The ejectment

motion.

And 21 days after that would be -- one, two,

three -- that's June 14th, I think. June 14th for the

Trustee and the Partnership to respond.

And then we can set -- you said two hearings,

Mr. Warren?

MR. WARREN: I think it might be simpler if
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MS. COLTON: Exactly.

MR. BATES: Exactly.

MR. WARREN: Well, if that works for everybody

else, we'll adjust to that, Your Honor. I had --

THE COURT: I mean, I don't mind --

MS. COLTON: That would make sense, Your Honor.

Just put it out far enough so that they all could be on

one day and save everybody a trip up here.

MR. BATES: Right.

THE COURT: Right. So we need a day in July

probably.

THE COURTROOM DEPUTY: (Conferring with Court

regarding dates.)

THE COURT: Okay. We could do Friday, July

13th. Friday the 13th. We have all day. And that's

not --

MR. WARREN: I think that date's fine, Your

Honor, for us.
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THE COURT: I mean, if you're not going to be

brain-dead by 3:00 o'clock. I mean, that's the only thing

I'm thinking about.

MR. WARREN: Your Honor, we'll be fine.

THE COURT: It's better to just get it out.

MR. WARREN: We'll be fine.

THE COURT: July 13th all day. And I don't

really care what goes first. The afternoon, we have more

time. So if you want to do the ejectment in the morning

and 567 in the afternoon?

MR. WARREN: Well --

THE COURT: 568 in the afternoon? Do you want

to think about that and reach some agreement?

MS. COLTON: I think we'll probably all be here

for all of it, so I don't know that it makes that much --

MR. WARREN: If everybody's going to be here for

all of it, Your Honor, maybe what we could do would be

just to set them and counsel will let Your Honor know the

sequence in advance but --

THE COURT: I'll let you all kind of decide on a

sequence --

MR. WARREN: Okay.

THE COURT: -- if it makes sense --

MS. COLTON: That's fine, Your Honor.

THE COURT: -- because I don't have a sense of
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what's going to take more time and how you're going to

remain fresh. So we have that 9:30 to 12:00 slot and, you

know, we can use that. And then we have probably two

logical slots in the afternoon. And just however you want

to divide it up, okay?

MR. WARREN: We'll confer and --

MS. COLTON: Sure.

MR. WARREN: -- let the Court know.

THE COURT: July 13th at 9:30.

MS. COLTON: The reason that I stood, Your

Honor, is that I just wanted to confirm that our affidavit

would be due at the same day as our submission.

THE COURT: Yes.

MS. COLTON: Just wanted to confirm that.

THE COURT: Yes, thank you. And I think the

affidavits -- let me think about this -- deal with the

ejectment, so it would be the -- let's think about that.

The first brief is due May 23rd -- yeah, okay, in 567,

and the affidavits will be due when your submissions are

filed.

MS. COLTON: Very good, Your Honor. Thank you.

THE COURT: And if anybody wants any relief from

this, any opportunity to file a brief reply, I think you

can do that prior to the hearing, okay?

MS. COLTON: Thank you.
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MR. WARREN: Thank you, Your Honor.

THE COURT: Is there anything else we need to do

today?

MR. WARREN: No, Your Honor.

MR. BARTLETT: No, sir.

THE COURT: All right.

MS. COLTON: Great, thank you.

THE COURT: Well, thank you all very much for

your excellent presentations today. It's very helpful to

me, and it's a very difficult process we're going through,

and I appreciate your professionalism.

MR. GUSO: Thank you, Your Honor.

THE COURT: And we'll be in recess.

THE COURTROOM DEPUTY: All rise.

(Proceedings concluded at 3:08 p.m.)
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158.180 - Distribution of 250 tourism units.

(A) It is the intent of this section to govern the eligibility for and allocation of the 250 tourism units
authorized by referendum election held on March 18, 2008. Approval, approval with
conditions, or disapproval shall be by vote after public hearing before the town commission,
pursuant to the provisions of this section.

It is further the intention of this section that the quality and location of such units shall benefit
the public interest of Longboat Key, while being compatible with and not detrimental to the
character of the area. The terms "tourism unit" and "tourism use" as used in this section shall be
defined by section 158.006 Definitions, as amended, in this Zoning Code.

(B) Groups of eligibility. The following are eligible to apply for additional tourism units based
upon applicable conditions as described under this section:

~~) Tourism developments.

~a) Tourism zoned or residentially zoned properties with an existing legal tourism
use.

Lb) Two or more contiguous tourism developments or tourism zoned properties
may merge to create one larger development lot as defined in section 158.006

(2) Commercial, office and marina zoned property with a conforming principal use may be
eligible for tourism units.

Ca) For commercial and office zoned property, the tourism use shall not exceed
that allowed for an accessory use, as defined.

fib) For marina zoned property, marina must be its principal use, and no more than
33 percent of the buildable land area shall be allowed for total floor area of the
tourism use. The total allowable floor area shall include the square footage of
common use areas and open terraces, but not garages and nonhabitable
basement spaces.

L3) Tourism units under this section are allowed in residential districts as provided in
subsection (B)(1) only and are not permitted in OS-A, OS-P, OS-C, PD, NPD and
GPD zoning districts.

~4) Properties with existing PUD overlays may be eligible based upon the underlying
zoning district. The existing PUD overlay shall become null and void upon approval of
the ODP amendment application. All property owners within the PUD shall join in the
ODP amendment application in order for the application to be processed by the town.

~C) Review. The standards of the underlying zoning district in which the subject property is
located shall remain in effect. In order to grant approval or approval with conditions, the town
must find by competent substantial evidence that the project is in the best interest of the
health, safety and welfare of the town and its citizens and does not adversely impact or affect
the public interest. Projects shall be reviewed, evaluated, ranked, approved, approved with
conditions, or disapproved in accordance with the following criteria, as well as the criteria set
forth in section (D) below. The criteria listed below are in prioritized order with the most
important listed first. Projects that require a departure from the standards of the zoning code,
or do not meet zoning constraints, must demonstrate by clear and convincing evidence that
the projects are so beneficial to the town as to warrant the granting of the requested
departure or allowing the zoning constraints to be exceeded. In reviewing a proposed
project, the town shall consider:
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(1) Existing developments. Whether the project:

Ca) Meets current zoning constraints and would not need departures.

fib) Meets current zoning constraints and would need departures for the additional
units.

~~) Does not meet current zoning constraints and would not need further
departures.

~d) Does not meet current zoning constraints and would need further departures.

C2) Sufficiency of the land area. The site on which the project is to be located must be of
sufficient size to accommodate the mass and scale of the proposed project, as well as
to protect against adverse impacts to the adjacent parcels and surrounding area. Two
or more contiguous existing tourism developments or tourism zoned properties that
are merged shall be considered one lot for this consideration, in which case the
underlying zoning district of each respective lot shall govern.

C3) Number of units.

~a) Proposed projects that appropriately utilize a greater number of available
tourism units.

fib) Proposed projects that appropriately result in a greater total number of tourism
units.

C4) Open space. Whether the proposed project preserves a larger percentage of open
space than required by this Zoning Code.

~5) Off-street parking. Whether the impacts of off-street parking is minimized through the
maximization of understructure parking, the utilization of parking waivers, and the
strict application of the minimum parking calculations as per section 158.128 of this
Code.

~6) Setbacks. Whether the proposed project maintains or surpasses the required gulf and
pass waterfront yards.

~~) Building height. With no order of preference, the proposed structures':

Ca) Distance from structures on adjacent properties.

fib) Distance from setback lines.

~~) Distance from rights-of-way.

~d) Relationship to the height of other on-site structures.

fie) Relationship to the height of off-site structures.

~$) Traffic circulation and impacts.

~9) Minimization of potable water usage (e.g., utilization of alternative water sources).
(10) Minimization of stormwater runoff.

~~) Site considerations and compatibility review criteria. Projects shall be reviewed according to
the criteria listed below which are in prioritized order with the most important listed first:

~~) Character compatibility. Projects shall be compatible with and not detrimental to the
character, including the use, of the area taking into consideration the adjacent
property's potential development under the zoning code.

C2) Consolidation of properties. The potential positive impacts that are likely to occur from
the consolidation of smaller development sites resulting in a larger development site.

~3) Quality of development.

Ca) The proposed architecture enhances both the site and the surroundings.

fib) The proposed landscaping and tree preservation and plantings.
(c)
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The proposed on-site amenities and recreational opportunities serving the
development.

(4) Quality of life.

La) Proximity and connection to beach or bay access.

fib) Proximity and connection to existing commercial.

~~) Proximity and connection to existing off-site recreational opportunities.

~d) Pedestrian walkability and bicycle accessibility

CE) Initial application review period. Since the town cannot anticipate whether requests for the
utilization of the tourism units will exceed the 250 units available, upon the adoption of the
ordinance enacting this section, a minimum initial 60-day application period shall be
implemented to allow for the submission of all completed applications. At any time prior to a
recommendation to the town commission on these initial applications, the planning and
zoning board may, by majority vote, extend the initial 60-day application period as well as the
review period if the board finds that to do so is necessary and proper to insure the orderly
and fair evaluation of projects seeking to utilize some or all of the tourism units to be
allocated hereunder. Upon expiration of the initial application period, the planning zoning and
building director, or designee, shall review, rank and prioritize all applications, and forward
the applications, together with recommendations, to the planning and zoning board.

~~) These applications shall be considered as a group before the planning and zoning
board. The planning and zoning board shall provide recommendations to the town
commission as to which, if any, projects meet the criteria for approval. If the total
number of tourism units requested for projects that meet the criteria as determined by
the planning and zoning board exceeds 250 units, then the planning and zoning board
shall rank those projects from highest to lowest as part of its recommendation to the
town commission.

~2) These applications forwarded by the planning and zoning board shall be considered
as a group by the town commission. The town commission shall determine which
projects, if any, meet the criteria of this section. If the total number of tourism units in
projects that meet the criteria for approval exceeds 250, then the town commission
shall rank those projects from highest to lowest. Projects shall be approved and units
shall be committed by the town in accordance with this section starting with the project
ranked highest.

C3) If after the allocation of tourism units to the ranked project(s), there are units
remaining but the next ranked project requires more units than are available, then the
next ranked project shall be given the opportunity during the allocation determination
of the town commission to make a minor modification to the number of units
requested in order to comply with the number of units available. There shall be a
finding that the proposed minor modification does not adversely impact the rankings of
the pending applications in order for the units to be allocated.

C4) If the next ranked project is unable to make acceptable minor modifications as
described above, then the applicants) of the remaining ranked projects shall be given
the opportunity to amend their applications) and the remaining projects) shall be
ranked based on the criteria contained within subsections (C) and (D). Amended
applications) shall be submitted within 60 days from the initial allocation
determination of the town commission. The projects approved and allocated units may
proceed through the remaining approval processes.

C5) Ranked projects, for which the requested number of units cannot be committed, shall
be kept under consideration until the site plan application period as described in
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subsection (G) for the committed units has lapsed. If there are available units as a
result of subsection (G), these projects) will be considered for the ranking, allocation,
and assignment of any unused units along with any other applications that may be
submitted and reviewed during the interim utilizing the process and procedure for
ranking and allocation outlined above.

~F) After the initial application review period. If there are units that remain available for
distribution, all applications will be reviewed as they are completed in accordance with the
provisions of this Code and the criteria and standards set forth above. The town shall provide
no guarantees or assurances of approval and no development permits or land uses based
on the utilization of the 250 tourism units shall be granted until the review and determination
of the initial applications is completed by the town.

~G) Application and review process. Applications for eligibility and distribution of the 250
additional tourism units shall follow the procedures for and be approved, approved with
conditions, or denied as an outline development plan (ODP) that shall include a binding
concept plan. The necessary units to implement the binding concept plan shall be committed
by the town upon the plan's approval, contingent upon the requirements of this Code. Upon
approval of the ODP and binding concept plan, the applicant shall have no more than six
months for the town to receive a complete application for final site plan approval. Failure to
submit a complete application within six months, or submitting a complete site plan
application within six months that is denied after all appeals are exhausted, shall result in the
loss of the tourism units committed to the project, and the units shall become available for
other proposed developments within the town.

~~) Concurrent review and approval of the ODP and final site plan is allowed.

C2) Concurrent review and approval of applications for voluntary rebuild, in accordance
with section 158.140, and applications for 250 tourism units, under this section, is
allowed.

La) However, in such case the ODP and final site plan review applications must
also be reviewed and approved concurrently.

fib) The final site plan shall replace the need for a binding concept plan as
described in subsection (F).

~H) Site plan expiration. The final site plan for the construction of additional tourism units shall
expire 24 months after the date of approval if a complete application for building permit has
not been submitted to the town and a building permit issued. Allocated tourism units
associated with an expired site plan shall become available for other proposed developments
within the town.

(~) As a condition of approval, the applicant agrees to voluntarily forgo any underlying
residential use of the subject property without a future amendment to the ODP.

~~) Committed tourism units that are not approved as part of the final site plan shall become
available for other proposed developments within the town.

~K) Tourism units that are approved by final site plan, but not approved as part of construction
plans, shall require a site plan amendment through public hearing. Units not constructed
shall be removed from the allowable density of the subject parcel and become available for
other proposed developments within the town. Units constructed but subsequently removed
shall revert to the town for future allocation.

~~) Conflicting Code provisions. Should the provisions eligibility and distribution of the 250
additional tourism units under this section for and the provisions of sections 158.065 through
158.103 conflict, the provisions for eligibility and distribution of the 250 additional tourism
units shall prevail.
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