MEMORANDUM

Date: April 30, 2014
TO: Town Commission
FROM: Alaina Ray, Planning, Zoning & Building Director
THROUGH: Dave Bullock, Town Manager

SUBJECT: Ordinance 2014-08, Amending Chapter 158, Establishing
Procedures for Zoning Board of Adjustment (ZBA) Petitions to be
Heard

Due to the ongoing difficulties in reaching a Zoning Board of Adjustment (ZBA)
quorum, Staff was directed to investigate options to avoid delays to applicants.
Staff presented several options to the Town Commission at their Regular
Workshop on November 13, 2014.

During the Workshop, Vice Mayor Brenner made the suggestion to revise the
Town’s Code to specify that applicant requests be sent to the Planning and
Zoning Board (PZB), in the event the ZBA was unable to reach a quorum.
Consensus was reached by the Commission and Staff was directed to present
this option to the PZB.

The PZB held a public hearing on this item on January 21, 2014. The PZB's
recommendation to transfer authority for granting variances to the PZB was
presented to the Town Commission for their consideration at their February 18,
2014 Regular Workshop. The Town Commission directed staff to revise the
ordinance to reflect the original proposal to utilize the PZB as an alternate in the
event a quorum could not be reached and to reduce the number of ZBA
members from seven (7) to five (5). Additionally, revisions to the Ordinance were
made to address removal of ZBA members who are repeatedly unable to
participate in meetings and fulfill their duties.

Ordinance 2014-08 also includes a provision regarding unavailability of members
to attend proposed meetings.

Ordinance 2014-08 is placed on the May 5, 2014 Regular Meeting for first
reading, public hearing, and Commission discussion.



MEMORANDUM

Date: April 30, 2014
TO: Town Commission
FROM: Dave Bullock, Town Manager

SUBJECT: Ordinance 2014-08, Amending Chapter 158, Establishing
Procedures for Zoning Board of Adjustment (ZBA) Petitions to be
Heard

At the time of the May 5, 2014 Regular Meeting agenda publication, the Town
Attorney received the advisory opinion from the Attorney General's Office. This
opinion relates to whether there is a dual office holding issue associated with the
Planning & Zoning Board (PZB) assuming the duties of the Zoning Board of
Adjustments (ZBA) in the event the ZBA does not have a sufficient guorum to
meet.

Attached is a copy of the Attorney General’s opinion dated April 30, 2014 and a
revised version of Ordinance 2014-08 for consideration at the May 5, 2014
Regular Meeting.

Please don't hesitate to contact me if you have any questions.



STATE OF FLORIDA

PAM BONDI
ATTORNEY GENERAL

April 30, 2014
14-03

Ms. Maggie Mooney-Portale
Persson & Cohen, P.A.

6853 Energy Court

Lakewood Ranch, Florida 34240

Dear Ms. Mooney-Portale:

As town attorney for the Town of Longboat Key and on behaif of the town
council, you have asked substantially the following question:

in light of Articte 1}, section 5(a), Florida Constitution, the dual office-
holding prohibition, can one appointed municipal board hear matters
delegated to another appointed municipal board as an alternative when
the first municipal board is unable to timely fulfill its duties?

In sum:

The Town of Longboat Key would be precluded by Florida's constitutional
dual office-holding prohibition from appointing the members of the city's
planning board to serve concurrently as the city's zoning board, however,
the city could provide legislatively that the city's planning board shall also
perferm ex officio the duties of the zoning board. Such an ex officio
designation imposing the duties of one office on another office would not
viclate the provisions of Arficle I, section 5(a), Florida Constitution.

According to information you have supplied to this office, the Charter of the Town
of Longboat Key provides that the town commission shall establish permanent boards
by ordinance. The permanent boards of the town are designated by the charter to be
the Planning and Zoning Board (the planning board), the Zoning Board of Adjustment
(the board of adjustment) and the Code Enforcement Board. The duties and
responsibilities of each of these boards are established by ordinance.

You advise that due to the seasonal residency of several members of the Zoning
Board of Adjustment, it is often difficult for the zoning board to establish a quorum to do
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official business. This results in what appears to be serious delays in performing the
duties of the board, i.e., to review and approve or deny requests for variances. In one
instance, applications for variances were received by the town in May and a quorum
could not be reached untit the Zoning Board of Adjustment's October meeting. The
board is charged by ordinance with meeting within 30 days after receipt of a matter
requiring board action.

As a potential solution to the problem presented by the seasonal absance of
members of the zoning board, the town commission is considering adopting an
ordinance that would delegate the powers and duties of the zoning board to the town's
Planning and Zoning Board for any matter which the zoning board Is unable to timely
address. Like the zoning board, the planning board is established in the town charter
and its members are appointed by the town commission.

While the duties and responsibilities of these two boards appear to be simifar, a
review of the Longboat Key Code of Ordinances provides "[a] person appointed to this
board (the zoning board)} may not serve concurrently on any of the following town
boards: Code enforcement board, ethics commission or planning and zoning board (or
zoning board of adjustment)” in the ordinance creating the Planning and Zoning Board.
Thus, the Code of Ordinances contains a prohibition against members of either of these
boards serving concurrently on the other.

This office cannot review and provide legal opinions on the language of local
legislation as we are statutorily limited to reviewing and providing opinions on the
Florida Statutes and the Florida Constitution.? Thus, your question is presented and will
be addressed in temms of whether Florida's constitutional dual office-holding prohibition
wouid preclude members of the planning board serving concurrently on the board of
adjustment. The Town Attorney may wish to review the duties and responsibiiities of
each of these boards to determine whether the common law rule of incompatibility is
implicated.

Article tl, section 5(a) of the Florida Constitution, provides in pertinent part:

No person shall hold at the same time more than one office under the
government of the state and the counties and municipalities therein,
except that & notary public or military officer may hold another office, and

! See ss. 33.20(A) and 158.026(A)(1), Longboat Key, Fiorida, Code of Ordinances.
2 Ssge s. 16.01(3), Fla. Stat., and Department of Legal Affairs Statement Conceming Attorney General
Opinions avaitable at www.myfloridalegal.com / Legal Resources / AG Opinions / Frequently Asked

Questions.
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any officer may be a member of a constitution revision commission,
taxation and budget reform commission, constitutional convention, or
statutory body having only advisory powers.

This provision prohibits a person from simultaneously serving in more than one "office"
under the governments of the state, counties, or municipalities. This office has
concluded that the constitutional prohibition applies to both elected and appointed
offices.? While the Constitution does not define the term "office,” the courts have stated
that the term "implies a delegation of a portion of the sovereign power . . . [and]
embraces the idea of tenure, duration, and duties in exercising some portion of the
sovereign power, conferred or defined by law and not by contract.™

These two positions, that of a member of the planning board and a member of
the zoning board, are quasi-judicial and exercise the sovereign power® according to
information supplied to this office. Both serve terms of office and the town ordinances
prohibit an elected official or employee of the town from serving on either board. Thus,
the holding of two separate offices by an individual serving concurrently on both boards
would violate the provisions of Article 1], section 5{a), Fiorida Constitution.

It has long been a setfled rule in this state, however, that, assuming a particuiar
officeholder is subject to the constitutional dual office-holding prohibition, a legislative
designation of that officer to perform ex officio the function of another or additional
office is not a holding of two offices at the same time in violation of the Constitution,
provided the duties imposed are consistent with those being exercised.® Rather, the
newly assighed duties are viewed as an addition to the existing duties of the officer.”

? Ses, 6.g., Op. Aty Gen. Fla. 80-97 (1980).

4 State ex rel. Hoilowsy v. Sheats, 83 So. 508, 508 (Fla. 1919). And see State ex rei. Clyatt v. Hocker, 22
So. 721 (Fla. 1897).

® For discussions of the nature of these "offices,” see Ops. Att'y Gen. Fla. 06-13 (2008) (simultaneous
service as member of city board of adjustment, a quasi-judicial body, and city planning and zoning board,
exercising powers of sovereign, constitutes prohiblted dual office-holding); 85-21 (1985) (board of
adjustment Is an office); 86-105 (1986) (municipal building board of appseals is an office}; 05-59 (2005)
(town commitiees given authority to make factual determinations, review permit applications, issue
permits, grant variances, or impose fines exercise soversigh powers [and are] offices for purposes of dual
office-holding prohibition. But see Op. Aty Gen. Fia. 13-22 (2013) (member of Ft. Pierce planning board
is not an officer for purposes of dual office-holding prohibition).

® Soe State v. Florida State Turnpike Authorily, 80 So. 2d 337, 338 (Fla. 1955); State ex rel. Glbbs v,
Gordon, 189 So. 437 (Fla. 1839); City of Riviera Beach v. Paim Beach Counly Solid Waste Authority, 502
So. 2d 1335 (Fla. 4t DCA 1987) (spaclal act authorizing county commissioners to sit as members of
counly solid waste authorily does nat violate Art. [, 5. §[a], Fla. Const.); Cify of Orlando v. Stafe
Department of Insurance, 528 So, 2d 468 {Fla. 1st DCA 1988) (where the statutes had been amended to
authorize municipal officials to serve on the board of trustees of municipal police and firefighters' pensions
trust funds, such provision did not violate the constitutional dual office-holding prohibition).

7 S¢e Webster's Third New International Dictionary, Ex officio, p. 797 (unabridged ed. 1981) ("ex officio”
means "by virtue or because of an office”).
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For example, in Advisory Opinion to the Governor,® the Florida Supreme Court
determined that the chairman of the State Road Depariment could serve as an ex
officio member of the State Planning Board. The Court pointed out, however, that while
additional duties may be validly imposed by the Legislature on a state office ex offfcio, a
legistative attempt to authorize the Governor to appoint a state official to another
separate and distinct office would be ineffectual under the constitutional dual office-
holding prohibition. Thus, there is a distinction between a statute or code provision
imposing an ex officio position en the holder of another office and one authorizing the
appointment of one officeholder to another distinct office.

This office has also recognized that when ex officio duties are imposed, Article Il
section 5(a), Florida Constitution, is not violated. For example, in Attorney General
Opinion 81-72, this office stated that a city council, as the legislative body of a
municipality, could impose by ordinance the ex officio duties of the office of the city
manager on the office of the city clerk. Similarly, this office in Atlorney General Opinion
91-48 concluded that while the city commission could not appoint the city manager to
simultaneously serve as the city clerk, the charter could impose the duties of the clerk
as additional ex officio duties on the office of the city manager. Attorney General
Opinion 93-42 concluded that a municipality could legislatively merge the offices of fire
chief and community redevelopment director into one office and have the one officer
perform ex officio duties of the other office.®

As mentioned above, a distinction has been drawn between a statute imposing
an ex officio position on the holder of another office and one authorizing the
appointment of one officeholder to another distinct and separate office. For example,
the Florida Supreme Court has painted out while additional duties may validly be
imposed by the Legislature on a state officer ex officio, a legisiative attempt to authorize
the Governor to appoint a state official to another separate and distinct office would be

8 1 Sa.2d 636 (Fla. 1941).
® And see Ops. Aty Gen. Fla. 80-97 (1880) (membership of elected municipal officer on metropolitan

planning organization as prescribed by statute does not violate Art. 1, s. 5[a], Fla. Const.); 24-86 (1994)
(designation by county ordinance that county commissioners would perform the functions of the board of
adjustment appeared to be an ex officio designation and did not viciate the dual office-holding prohibition);
94-98 (1994) (imposition of additional duties on the mayor or other city council members under the city
sode to serve on the board of frustees of the police officers® and firefighters' pension trust fund would not
violate Art. ll, s. 5[a], Fla. Const); and 00-72 {2000) {legisiative designation that a representative from
county government, the school district, the sheriff's office, the circuit court, and the county children's board
gerve on a Community Alliance constituted an ex officio designation of officers from the enumerated
governmental entities). Cf. Op. Att'y Gen. Fla. 80-45 (1990), in which this office concluded that a member
of the civil service board could not be appointed to the board of trustees of the general pension frust board
since there was no ex officio designation imposing the duties of one office on the cther.
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ineffectual under the constitutional dual office-holding prohibition.'® The Charter of the
Town of Longboat Key establishes the Zoning Board of Adjustment and the Planning
and Zoning Board as separate and distinct permanent entities and an attempt by the
town to authorize simultaneous service on these two boards would appear to be
questionable in the absence of an ex officio designation.

The information you have provided to this office suggests that the Town of
Longboat Key is considering desighating the members of the city's planning board to
serve concurrently as the city's zoning board. Thus, the city contemplates adopting an
ordinance which imposes such additional duties on the members of the planning board
by virtue of their membership on that board.' Accordingly, the imposition and
designation of such additional or ex officio duties on the members of the city's planning
board would not violate the constitutional prohibition against duat office-holding
contained in Article Hl, section 5(a), Florida Constitution.

| cannot advise you, however, of any instance in which this office or the courts
have considered the sporadic ex officio delegation of duties resulting from the inability
of an officer to timely perform his or her duties. it would appear that the town may be
dealing with instances of misfeasance or vacancy in office’? which could be addressed
under the terms of those ordinances or statutes.

Sincerely,

am Bondi
Attomey General

PBfgh

'® Advisory Opinion to Governor, 1 So. 2d 636 (Fla. 1941). And see Ops. Alt'y Gen. Fla. 76-82 (1976)
{the action of a city councit which did not abolish the office of town marshal, but merely authorized the
mayor to perform the duties of that office would probably violate the dual office-holding prohibition) and
70-46 (1970) (it was doubtful that a city commissioner could also be a municipal judge where the charter
created the office of municipal Judge as a separate and distinct office; while the charter authorized the city
commission to appoint one of its own members as municipal judge, it did not designate that office as an
ex officio office to be performed by the city cormmissioner).

" See Op. Alty Gen. Fla. 94-86 (1994) (designation by ordinance of board of county commissioners to
perform: functions of board of adjustment is ex officio designation and thus would not violate dual office-
holding prohibition}.

2 See s. 33.20(B), Longboat Key, Florida, Code of Ordinances, which provides that "la]ny member who
fails to attand three consecutive scheduled and called regular meetings shall automatically forfeit his
appointment, and the town commission shall promptiy fill the vacancy. Vacancies shall be filled by
appointment for unexpired terms only” and s. 158.026(A)(2), Longboat Key, Florida, Code of Ordinances,
providing similar language for the zoning board. And see s. 158.026(B), id., requiring the hoard of
adjustment to establish its own rules and regulations for the operation of the board.




Ms. Maggie Mooney-Portale
Page Six

RE: DUAL OFFICE-HOLDING — MUNICIPALITIES — PLANNING
BOARD — ZONING BOARD - whether one appointed municipal board
can hear matters delegated to another appointed municipal board when
the first municipat board is unable to timely fulfill its duties. Art. ll, s. 5(a),

Fla. Const.




ORDINANCE 2014-08

AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
LONGBOAT KEY, FLORIDA, AMENDING CHAPTER 158, ZONING
CODE, 158.026: ZONING BOARD OF ADJUSTMENT; PROVIDING
FOR SEVERABILITY; PROVIDING FOR REPEAL OF ALL
ORDINANCES IN CONFLICT HEREWITH; PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, Chapter 158, Zoning Code of the Town of Longboat Key Code of
Ordinances establishes comprehensive controls for the development of land in the Town
based on the Comprehensive Plan; and

WHEREAS, Section 158.026, Zoning board of adjustment, establishes a zoning
board of adjustment (Board) and proscribes certain powers and duties to the Board: and

WHEREAS, there has repeatedly and historically been difficulty in obtaining a
quorum of the Board to consider matters within the jurisdiction of the Board: and

WHEREAS, the inability to obtain a quorum has led to prolonged delay for
property owners seeking relief from certain provisions of the Town Code: and

WHEREAS, the Planning and Zoning Board finds that the subject Town Code
amendment will improve the development process, preserve community standards, and
protect property values in the Town and recommends approval of the proposed
amendments; and

WHEREAS, the Town Commission, after careful consideration of the issues, finds
that the proposed amendments are in the best interest of the health, safety, and welfare
of the citizens of Longboat Key.

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN OF LONGBOAT KEY,
FLORIDA, THAT:

SECTION 1. The Whereas clauses above are ratified and confirmed as true and
correct.

SECTION 2. Chapter 158, Zoning Code is amended to read as follows:

Subsection 158.026, Zoning board of adjustment

(A)(1) There is hereby established a zoning board of adjustment, hereinafter
referred to as a board of adjustment. The board of adjustment shall consist of seven five
members who are registered voters and residents of the Town of Longboat Key who shall
be appointed by the town commission. All members must attend a Sunshine and Public
Records Law class within three months of their appointment. The board shall elect a
chairman annually from among its members. No member of the board of adjustment
shall be an elected official or employee of the town. A person appointed to this board
may not serve concurrently on any of the following town boards: Code enforcement
board, ethies—commission—ef planning and zoning board or retirement system board of
trustees.
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(2)  The term of office shall be for three years and shall be staggered so that not
more than three terms expire within any one year. All terms of office shall expire on the
second Wednesday of May of the year in which the term is set to expire. Any member
who fails to attend three consecutive scheduled and called regular meetings or fails to
make themselves available to attend three consecutive proposed meetings shall
automatically forfeit his appointment and the town commission shall promptly fill the
vacancy. Appointments to fill vacancies shall be for the unexpired term of the member
whose term becomes vacant.

(E) The concurring vote of four a majority of members of the board shall be
necessary to reverse any order, requirement, decision or determination of the planning
and zoning official or to decide in favor of the appellant in respect to any matter on which
it is required to pass under the terms of this chapter or to effect any variations of this
chapter. Should a petition to the board of adjustment receive a vote of less than four a
majority of members, but affirmative votes of enough when added to the absent members
to make four a majority, the petition shall be rescheduled from meeting to meeting until
the matter can be decided by a concurring vote of four a majority of er-meore members of
the board.

(G) If the board of adjustment is unable to achieve a quorum within 30 days after
receipt of a matter to be acted upon by the board, the matter shall be referred to the
planning and zoning board for consideration at its next available meeting after public
notification is provided as required by State law and this Code. In the event a matter is
referred to the planning and zoning board as a result of the board of adjustment’s inability
to achieve a quorum, the planning and zoning board in hearing such matter shall have all
powers and duties proscribed to the zoning board of adjustment by this Code.

SECTION 3. If any section, subsection, sentence, clause, or provision of this
Ordinance is held invalid, the remainder of the Ordinance shall not be affected.

SECTION 4. Al ordinances or parts of ordinances in conflict herewith shall be and
the same are hereby repealed.

SECTION 5. This Ordinance and proposed amendments shall take effect upon
second reading in accordance with law and the charter of the Town of Longboat Key.

Passed on the first reading the day of , 2014.

Adopted on the second reading and public hearing the day of
2014.

James L. Brown, Mayor
ATTEST:

Trish Granger, Town Clerk
Page 2 of 2 Ordinance 2014-08
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Ordinance 2014-08
Zoning Board of Adjustment

Town Commission Regular Meeting
May 5, 2014



TOWN OF LONGBOAT KEY

ZBA DUTIES

* Appeal of decision made by administrative official
relating to the Zoning Code;

* Applications for Special Exception for Home
Occupations and windwalls.

* Waivers from Daylight Plane regulations; and

* Variances from certain specific provisions within
the Zoning Code.




TOWN OF LONGBOAT KEY

ZBA Quorum

» Z/BA consists of seven (7) seats.

* Due to the seasonal residency of most ZBA
members, it is often impossible to raise a quorum
to hear Zoning Variance requests.

» Currently two (2) vacant seats on the ZBA.
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P&ZM/Board Recommendation

Transfer all ZBA powers to the Planning and
Zoning Board, except appeal of decisions
made by administrative officials relating to
the Zoning Code.
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Town Commission Workshop

* At their February 18, 2014, Regular Workshop,
the Town Commission requested staff to revise
the ordinance to give PZB authority if a quorum
cannot be reached and to reflect reduction of ZBA
members from seven (7) to five (5).

*Ord. 2014-08, as presented, reflects the
requested revisions.



End of Agenda Item
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