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 Lakewood Ranch Venice 
 6853 Energy Court 217 Nassau Street S.   
 Lakewood Ranch, Florida  34240 Venice, Florida  34285 
 

Persson & Cohen, P.A. 
Attorneys and Counselors At Law 

 
David P. Persson                                                                                   
Andrew H. Cohen                                                                                                                                
Kelly M. Fernandez *                                                                                           Telephone  (941) 306-4730 
Maggie D. Mooney-Portale*                                                                                 Facsimile    (941) 306-4832 
R. David Jackson, P.A. 
                   Email:  mmooney@swflgovlaw.com 
* Board Certified City, County and Local Government Law 
                                                      Reply to: Lakewood Ranch    

 
September 1, 2015 

 
 

Ms. Alaina Ray 
Zoning Board of Adjustment 
Town of Longboat Key 
501 Bay Isles Road 
Longboat Key, FL 34228 
 
 Re: Application for Variance – Petition No. 3-15 

Re:  Alan and Cheryl Town 
Subject Property: 2837 Gulf of Mexico Drive, Longboat Key, FL  34228 

 
Dear Ms. Ray: 
 

I have reviewed the application filed by Alan and Cheryl Town dated July 28, 2015, 
seeking a variance in accordance with the Town Code Section 158.026(F)(4) of the Longboat 
Key Zoning Ordinance on the above referenced subject property located at 2837 Gulf of 
Mexico Drive, Longboat Key, FL 34228.  
 
 It is my opinion that the Zoning Board of Adjustment has jurisdiction pursuant to 
Town Code Section 158.026(F)(4) to consider this request. Kindly forward this opinion to 
the Members of the Zoning Board of Adjustment.  
 
 
 



 
 

 
 
 
 
Ms. Alaina Ray 
September 1, 2015 
Page Two 
 
 
 
 
 This letter is an opinion of jurisdiction and is not intended to address the merits of 
the application.  Should you have any questions, please contact me. 
 
       Respectfully, 
       

      
       Maggie Mooney-Portale 
 
MDM-P/vlg 
 
cc:  Donna Chipman 
 



 



M E M O R A N D U M 
 
 
  MEETING DATE: September 17, 2015 
 
 
 TO: Zoning Board of Adjustment (ZBA) 
 
 FROM: Steve Schield, AICP, ASLA, CFM, Planner 
  Planning, Zoning and Building Department 
 
 THROUGH: Alaina Ray, AICP, Director 
  Planning, Zoning and Building Department  
 
 SUBJECT: VARIANCE PETITION 3-15 
_____________      
 
 APPLICANT: Alan and Cheryl Town 

 
  AGENT: Stephen W. Thompson, Najmy/Thompson, Attorneys at Law  
 
  LOCATION: 2837 Gulf of Mexico Drive 
   Longboat Key, Florida  
 

ZONING DISTRICT: R-3MX (Mixed Residential District (3 D.U./A.)) 
 

 REQUEST: The applicant has requested a variance from Section 
158.150(D)(1) of the Town Zoning Code to reduce the required 
gulf waterfront yard from 150 feet to 53 feet 4 inch as measured 
from the Town’s Erosion Control Line.   

     
  

STAFF BACKGROUND AND SUMMARY 
 
The variance proposed is for the gulf waterfront lot located at 2837 Gulf of Mexico Drive 
(see attached location map).  The property contains two (2) existing non-compliant 
single-family structures that are grandfathered regarding Federal Emergency 
Management Agency (FEMA), Florida Department of Environmental Protection (FDEP), 
and Florida Building Code grandfathered regulations. The home closest to the Gulf was 
constructed in 1954, prior to the establishment of the Town’s Erosion Control Line 
(ECL). It is approximately 44 feet from the ECL.  The applicant proposes to tear down 
both existing structures and construct one new home with 3,622 square feet of living 
area. The waterward balcony of the proposed structure would be located 53 feet 4 inch 
from the ECL. 
 
The 2000-3000 Gulf of Mexico Drive block is one of the narrower areas west of Gulf of 
Mexico Drive.  Seawalls and rock revetments were built behind these homes in the 
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1970s and 1980s because of beach erosion, until the Town-wide beach renourishment  
program began in the early 1990s. The Erosion Control Line was set at the Mean High 
Water Linethat was located along these old seawalls and rock revetments at that time, 
which has created shallower lots west of Gulf of Mexico Drive.  Twelve (12) variances 
have been granted to lots located in this area in the last ten (10) years, and all but one 
were granted for the construction of new homes; the exception was for a second story 
addition to an existing home.  
 
VARIANCE AUTHORITY PURSUANT TO SECTION 158.150(D)(1)(e) 
 
Pursuant to Section 158.150(D)(1), the required gulf waterfront yard requirements are 
as follows: 
 

Every lot which abuts the Gulf of Mexico or an established erosion control 
line shall have, on the gulf-side, a required gulf waterfront yard.  The 
required gulf waterfront yard shall be a minimum of 150 feet in depth.  The 
seaward edge of the yard from which the depth shall be measured shall 
be the mean high water line; except that, where an erosion control line has 
been established, the depth shall be measured from that line. 

 
The Code provides for specific restrictions on variances from the gulf waterfront yard 
requirement.  Pursuant to Section 158.150(D)(1)(e):   
 

No variance shall be granted from the requirements of this subsection (D), 
except that the Board of Adjustment may grant a variance for a single-
family dwelling so long as the legal requirements for a variance are met, 
but the setback shall never be less than 50 feet from the mean high-water 
line or erosion control line, whichever is most landward.  This provision 
shall not be construed to preclude decreases from the required gulf 
waterfront yard through the Planned Unit Development (PUD) process, if 
applicable, but the setback shall never be less than 50 feet from the mean 
high-water line or erosion control line, whichever is most landward. 

 
STAFF ASSESSMENT 
 
Staff reviewed the variance application for a reduction in the required gulf waterfront 
yard to allow for construction of the new structure.  The following is Staff’s assessment. 
 
Assessment of Existing Conditions 
 
The parcel is 131.48 feet deep at the north property line, 132.26 feet deep at the south 
property line, and 75 feet wide at the front of the lot.  The existing structures are set 
back approximately 44 feet from the ECL and approximately 1 inch from the Gulf of 
Mexico Drive right-of-way.  The existing two structure duplex residence has 1,962 
square feet of living area, with a total area of 3,620 square feet.   
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A review of the site plan provided by the applicant confirms that the adjacent 
nonconforming structure to the south at 2833 Gulf of Mexico Drive is located 
approximately 30 feet 4 inches from the ECL and 22 feet from the side property line. It 
was constructed in 1972. A variance was granted in 1982 (Petition 6-82) to construct a 
single family house 50 feet from the ECL.  
 
The nonconforming structure to the north at 2903 Gulf of Mexico Drive is located 
approximately 54 feet from the ECL and 16 feet from the side property line. It was 
granted a variance in 1983 (Petition 4-83) to reduce the gulf waterfront yard to 54 feet 
from the Mean High Water Line (now the ECL) to construct an addition to the existing 
single-family house.   
 
Compliance with the Zoning Code 
 
The nonconforming section of the Zoning Code does not allow for the reconstruction of 
a nonconforming structure without meeting all zoning requirements, unless a variance is 
granted. In the case of the reconstruction of nonconformities in the event of involuntary 
destruction, a structure may be reconstructed to the same building cubic content and 
number of units prior to the casualty, in compliance with Town ordinances to the 
greatest extent possible. 
 
The subject property is located in the mixed residential zoning district (R-3MX), which 
allows for multifamily or single-family dwelling units, at a maximum density of three (3) 
dwelling units per acre.  The R-3MX zoning district requires a minimum 20-foot street 
yard, a minimum side yard of 10 feet and 25 feet combined, and a minimum gulf 
waterfront yard of 150 feet. The existing two (2) structure duplex does not meet the 
requirements for density, lot coverage, side yard setback, street setback or for the gulf 
waterfront yard. 
 
As designed in the application, the applicant is proposing to construct a two–story, 
elevated, single-family structure that would meet all zoning requirements, except for the 
gulf waterfront yard.  
 
Compliance with the Comprehensive Plan 
 
Granting the minimum variance for the reasonable use of the property is consistent with 
the policies set forth in the Comprehensive Plan. 
 
Variance Criteria 
 
As per Town Code Section 158.029, the Zoning Board of Adjustment (Board) may 
authorize a variance from the zoning code requirements if such variance is not contrary 
to the public interest and if compliance with Town codes will result in an unnecessary 
and undue hardship.  In making such a determination to grant a variance, the Board 
must make specific findings of fact that each of the criteria set forth below has been 
met.  To facilitate the Board's review and consideration of the subject variance petition, 
staff has provided an assessment of each of the seven (7) criteria. 
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RECOMMENDED FINDINGS OF FACT 
 
1. The variance is in fact a variance as set forth within this Chapter and within the 

jurisdiction of the Board (reference: Town Attorney’s memo attached).   

2. Special conditions and circumstances do exist which are peculiar to the land, 
structure, or building, and which are not applicable to other lands, structures, or 
buildings in the same zoning district.  No buildable area exists on the subject lot 
without a variance, due to the 150-foot gulf waterfront yard and the R-3MX 20-
foot street yard, with a depth of 131.48 feet on the north side yard, and a depth of 
132.26 feet on the south side yard.   

 3. The special conditions and circumstances do not result from the actions of the 
applicant.  The existing non-conforming grandfathered two structure duplex is 
approximately 44 feet from the Erosion Control Line.  The applicant is proposing 
to voluntarily raze the existing nonconforming structures.  The applicant’s request 
will place the new structure 53 feet 4 inch from the ECL, or encroach into the gulf 
waterfront yard a distance of 96 feet 8 inches.       

4.  Granting the variance requested would not confer on the applicant special 
privilege that is denied by this Chapter to other lands, buildings or structures in 
the same zoning district. The proposed variance would not provide a special 
privilege on the applicant denied to other lands in the same zoning district that 
are required to maintain a gulf waterfront yard of 150 feet.  This approval 
recognizes the special conditions of this lot. 

5.  Literal interpretation of the provision of this Chapter would deprive the applicant 
of rights commonly enjoyed by other properties in the same zoning district under 
the terms of this Chapter and would result in unnecessary and undue hardship 
on the applicant.  A replacement structure cannot be built on the property without 
a variance.  The replacement structure is located as landward as possible on the 
lot  (20’1”) and provides a reasonable building pad area (3,135 square feet) to 
design a new structure.  The applicant has shown that the proposed variance is 
the minimum required for the reasonable use of the property consistent with the 
rights enjoyed by other properties in the R-3MX District. 

6.  The variance requested would be the minimum variance that will make possible 
the reasonable use of the land, building or structure.  Staff believes that the 
applicant has requested the minimum variance necessary. The proposed 3,135 
square foot potential buildable area allows some design flexibility to create a 
more aestheticly-pleasing structure, while the gulf waterfront yard setback is 
consistent with the neighboring structures. The minimum required footprint of the 
house is 1,600 square feet and the maximum footprint is 2,470 sq. ft. (25% of the 
lot area).  

7.  The granting of the variance for the gulf waterfront yard would be in harmony 
with the general intent and purpose of this Chapter.  The 53 feet 4 inches gulf 
waterfront yard is harmonious with the intent of Chapter 158, the Zoning Code, to 
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provide uniformity within the same zoning district and to maintain, through orderly 
growth and development, the character and stability of present and future land 
use and community development. 

 
STAFF RECOMMENDATION 
 
Based upon the review of Variance Petition 3-15, staff has been presented with 
sufficient evidence that the variance request meets the variance criteria set forth in 
Section 158.029 (A) of the Town Zoning Code.   
 

 
ATTACHMENTS 
 
Attached, please find a copy of the variance petition and support documentation upon 
which the staff assessment has been based.  If you should have any questions, or 
desire additional information, please do not hesitate to contact the Planning, Zoning and 
Building Department. 
 
xc: Stephen W. Thompson, Attorney,  Agent for the Property Owner 
 Maggie Mooney-Portale, Town Attorney 
 Alaina Ray, AICP, Director – Planning, Building and Zoning Department 
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