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M E M O R A N D U M   

DATE: August 20, 2015 

TO: Town Commission 

 

THRU:  

Dave Bullock, Town Manager 

 

FROM: Maggie D. Mooney-Portale, Town Attorney 

 Kelly M. Fernandez, Assistant Town Attorney 

 

SUBJECT: Town of Longboat Key’s Ethics Code 

 

 

In 1990, the Town of Longboat Key (“Town”) adopted a Code of Ethics which is found in 

Chapter 39 of the Town Code of Ordinances (hereinafter referred to as “Town Ethics 

Code”). This section of the Town Code was last amended in 1999. The Florida Code of 

Ethics for Public Officers and Employees is found in Chapter 112, Part III, Florida Statutes 

(hereinafter referred to as “Florida Ethics Code”). Many of the provisions of the Town 

Ethics Code are identical or nearly identical to the Florida Ethics Code, while others are 

unique to the Town Ethics Code or in conflict with the Florida Ethics Code. A municipality 

is specifically authorized by state law to adopt additional or more stringent standards of 

conduct and disclosure requirements than those specified by the Florida Ethics Code. 

However, given the breadth of the Florida Ethics Code, the statutory mandated1 annual  

Florida Ethics Code training  required of all municipal elected officials, and the possibility 

for confusion or conflict between state requirements and Town requirements, the Town 

Attorney’s Office recommends that the Town Commission consider whether the Town 

                                            
1 See, Fla. Stat. § 112.3142 (2014) 
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Ethics Code should be repealed or amended to reduce redundancy, eliminate conflicts, and 

provide clarity as to the required conduct of the Town’s elected and appointed public 

officials.   Additionally, the Town Attorney’s office recommends that the Town Commission 

consider the procedural processes established by state law and the Town Code for 

enforcement of the Florida Ethics Code and Town Ethics Code, respectively, and determine 

whether a need exists for the locally codified process.   

 

 

Comparison of Town Ethics Code with Florida Ethics Code 

 

1. Identical Provisions 

 

The Town Ethics Code is virtually identical to the Florida Ethics Code in that they both: 

• Prohibit the solicitation or acceptance of anything of value based upon an 

understanding that the recipient will be influenced thereby.  §39.06(A)(1); Fla. Stat. § 

112.313(2) 

• Prohibit a purchasing agent or town officer from doing business with the Town. 

§39.06(B); Fla. Stat. § 112.313(3). 

• Prohibit compensation given to influence a vote or other action.  §39.06(C); Fla. Stat. 

§ 112.313(2). 

• Allow a town officer or employee to vote on a matter affecting compensation. 

§39.06(D); Fla. Stat. § 112.313(5). 

• Prohibit the corrupt use or attempt to use an official position or property or resource 

of the Town. §39.06(E); Fla. Stat. § 112.313(6). 

• Address conflicting employment or a contractual relationship. §39.06(F)(1)&(2) and 

(K); Fla. Stat. § 112.313(7). 

• Prohibit an employee from also being a Commissioner. §39.06(I); Fla. Stat. § 

112.313(10). 

• Require certain disclosures before abstaining from voting. §39.07(B); Fla. Stat. § 

112.3143.  

• Provide that any prior memoranda of conflict should be considered when a current 

or former officer is being considered for appointment or reappointment to public 

office. §39.07(E); Fla. Stat. § 112.3143. 

 

2.  Similar But Different Provisions 

 

The Town Ethics Code and Florida Ethics Code are similar but different in the following 

ways which may cause confusion and/or unintentional violations: 

 

Issue Comparison 

Definition of “Business entity” in Code 

§39.02 and Fla. Stat. § 112.312(5) 

The Town definition is explicitly less 

inclusive than the State’s definition.  For 
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 instance, it does not include a firm, 

franchise, or enterprise.  

 

Analysis: State Law is more comprehensive. 

 

Prohibition on a town officer’s or employee’s 

corrupt use or attempted use of town-owned 

property to secure a special privilege, benefit, 

or exemption. §39.05(B) and Fla. Stat. § 

112.313(6) 

 

The Town Ethics Code includes four 

exceptions to this prohibition when 

authorized by the Town Manager. 

 

Analysis: Town’s Code exceptions are 

potentially unenforceable and violative of 

Florida’s Ethics Code.  

 

Prohibition on acceptance of gifts in excess 

of $100 from someone doing business with 

the Town. §39.06(A)(2) and Fla. Stat. § 

112.313(2) 

 

The Town Ethics Code is broader as it 

applies to any employee rather than just a 

reporting individual or procurement 

employee or any other person acting on their 

behalf.   

 

Analysis: Town’s Code is stricter. 

 

Post-office representations before Town. 

§39.06(F)(3) and Fla. Stat. § 112.313(9) 

 

The Town Ethics Code prohibits a Town 

Commissioner from representing any person 

for compensation before the Commission or 

any Town Board for two years after vacating 

office, while the Florida Ethics Code 

prohibits only representations before the 

Commission, Town Manager, and their 

immediate support staff. 

 

Analysis: Town’s Code is stricter. 

 

Prohibition on disclosure or use of 

information for benefit or gain.  §39.06(G) 

and Fla. Stat. § 112.313(8) 

 

The Town Ethics Code does not contain an 

exception in the Florida Ethics Code “for 

information relating exclusively to 

governmental practices.”  

 

Analysis: Town’s Code is stricter.   

 

Disclosure of material interests. 

§39.06(H)(1)&(2) and Fla. Stat. § 112.313(2) 

 

The Town Ethics Code is broader as the 

disclosure requirement applies to an 

“employee” without limitation. The Florida 
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Ethics Code applies only to “local officers” 

which includes elected officials, appointed 

officials, city managers, city clerks, 

purchasing agent, etc.  Also, under the 

Florida Ethics Code new appointees and 

employees must file their disclosure within 

30 days of appointment/employment (not 

45 days as in the Town Ethics Code) or at 

the end of the calendar year if a reporting 

individual. The Town Ethics Code also adds 

the requirement to file disclosure statements 

with the Town Clerk. 

 

Analysis: Potential source of confusion.  

 

Exemptions to prohibitions on doing 

business with the Town and conflicting 

employment or contractual relationships.   

§39.06(J) and Fla. Stat. 112.313(3) 

 

The Town Ethics Code does not include two 

exemptions contained in the Florida Ethics 

Code or the modifier that the $500 business 

transaction limitation is “per calendar year.” 

 

Analysis: Potential source of confusion. 

 

Voting conflicts. §39.07(A) and Fla. Stat. § 

112.3143 

 

The Florida Ethics Code is broader as it also 

prohibits voting when a Town officer knows 

the measure would inure to the special 

private gain or loss to the parent 

organization or subsidiary of a corporate 

principal by which he or she is retained or 

which he or she knows would inure to the 

special private gain or loss of a relative or 

business associate of the public officer. 

 

Analysis: State Law is stricter. 

 

Appointed town officer conflicts for 

participating in matters. §39.07(D) and Fla. 

Stat. § 112.3143 

 

The Florida Ethics Code is broader as it also 

prohibits participation when an appointed 

town officer knows the matter would inure 

to the special private gain or loss to the 

parent organization or subsidiary of a 

corporate principal by which he or she is 

retained or which he or she knows would 

inure to the special private gain or loss of a 
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relative or business associate of the public 

officer. The Town Ethics Code requires an 

appointed town officer to disclose the nature 

of the factual situation in which the regard 

for his private interest tends to lead to a 

disregard of his public duty or the public 

interest, which the Florida Ethics Code does 

not. Finally, the Florida Ethics Code 

provides that a written memorandum related 

to a disclosure made orally at a meeting is to 

be read publicly at the next meeting held 

subsequent to the filing of the written 

memorandum, whereas the Town Ethics 

Code provides that the memorandum must 

be read “prior to consideration of the 

matter”. This is a conflict and also infeasible 

in certain circumstances.  

 

Analysis: State Law is stricter. 

 

 

3. Exclusive Town Provisions  

 

The following provisions of the Town Ethics Code are not found in the Florida Ethics 

Code: 

 

• Prohibits a candidate and Town officers and employees from canvassing the Town 

Commission for an appointment.  §39.05(A) 

• Prevents a town officer or employee from granting special consideration, treatment, 

or advantage to any citizen that is not available to every other citizen. §39.05(C) 

• Requires the disclosure of campaign contributions in excess of $100 prior to a related 

vote. §39.07(C) 

• Restricts the appearance of Commissioners before boards or committees of the 

Town. §39.08 

• Provides a procedure for requesting an opinion as to the applicability of the Ethics 

Code2 and provides a special master procedure and appeal process for any alleged 

Ethics Code violations.  §39.09 and 39.12-39.14 

                                            
2
 A legal opinion on Florida’s Ethics Code by the Town Attorney would be solely advisory in nature 

and even if followed by the requesting party, it would not insulate Town officials from an Ethics 

Complaint or potential exposure.  Only the Florida Commission on Ethics and/or the agency’s in- 

house legal staff can render binding opinions on the applicability of ethics laws that, if followed by 

the requesting party, insulates Town officials from exposure.    
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It should also be noted that a number of restrictions found in the Florida Ethics Code are 

not in the Town Ethics Code, such as those related to the employment of relatives. 

 

 

4.  Enforcement Processes Under Florida Ethics Code and Town Ethics Code 

 

The Florida Ethics Code and the Town Ethics Code have two different enforcement 

processes available for raising ethic violations.  The Florida Commission on Ethics has 

authority to review and investigate complaints concerning violations of Florida’s Ethics 

Code.   There is a three stage process when such ethics’ complaints are filed that includes: 

(1) review of the allegations set forth in a submitted Complaint by the Commission on 

Ethic’s staff for legal sufficiency (Complaint forms are available on the Florida Commission 

on Ethic’s website); (2) if legally sufficient, the Florida Commission on Ethic’s staff 

investigates the allegations raised in Complaint to determine whether there is probable cause 

to believe there has been a violation of state law; and (3) if there is probable cause to believe 

a violation has occurred, the 9-member Commission on Ethics presides over a public 

evidentiary hearings in Tallahassee that is prosecuted by the Attorney General’s office.  At 

such hearings, the Commission on Ethics board will determine whether a state law was 

violated and what penalty should be recommended against the public official.  Violations of 

Florida’s Ethics Code can include the following consequences: removal/suspension from 

office, impeachment, public censure/reprimand, restitution of any pecuniary benefits and a 

civil penalty (up to $10,000.00).  Fla. Stat. § 112.317.   

 

The Town has Special Master hearing process set forth in §§ 39.12-39.14 of Town Code 

that establishes the retention of a lot of three (3) special masters to preside over any 

complaints issued under the Town’s Code.  In the event a compliant is lodged, a single 

Special Master would be selected randomly and would then have the authority to conduct 

investigations, consider evidence and preside over public hearing(s) associated with 

complaints filed against elected or appointed officials, the town manager and the town 

attorney.  The Town Code authorizes the Special Master to administer various sanctions 

upon elected or appointed officials of the Town. Aggrieved parties can appeal the Special 

Master’s opinion to circuit court.    

 

The Florida Commission on Ethics has jurisdiction to investigate, prosecute, preside over 

and sanction various public officials pursuant to state law.  However, the Florida 

Commission on Ethics will not enforce local ethics codes that may have stricter standards.  

Any Town specific ethics standards that are not in conflict with state law could only be 

enforced under the Town’s administrative Special Master process.  The result is that a Town 

public official could be forced to defend against alleged ethic violations in two (2) separate 

administrative proceedings.  Such duplication could result in significant legal expenses for 

the individuals and the Town.  Furthermore, if the Town Commission wishes to retain the 
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Town Ethics Code then the Town Commission will need to be prepared to move forward 

with the selection and appointment of three (3) Special Masters to serve in this capacity who 

would be available to preside over any complaint(s) lodged under the Town’s Code.  At the 

present time, we do not believe that the Town has the pool of Special Masters available to 

provide these legal services if the need arises.  The Town will be responsible for the 

attorney’s fees payable to the Special Master under the Town’s process.    

 

5. Recommendation 

 

It is apparent that the Town Ethics Code was at one time a duplication of the Florida Ethics 

Code with some Town-specific additions. Over time the Florida Ethics Code has evolved, 

but corresponding changes have not been incorporated into the Town Ethics Code.  We are 

concerned that current variations between the Town Ethics Code and Florida Ethics Code 

could lead to unknowing and unintentional violations by the elected and appointed 

officials,  cause unnecessary confusion, cause a duplication in enforcement actions, and 

cause the Town to incur significant legal expenses.  

 

Florida Ethics Code applies within the Town irrespective of whether it is restated in the 

Town’s Code of Ordinances, and the state law will apply in the event of direct conflict 

between state law and local code.  Accordingly, we recommend that the Town Commission 

consider whether Florida’s Ethics Code protects the interest of the public and whether 

provisions within the Town’s Ethics Code are still needed.  If local ethics code provision are  

deemed necessary, we recommend that the Town Commission  at a minimum, strike the  

provisions of the Town Ethics Code that are identical (or nearly identical) to the Florida 

Ethics Code and strike any provisions of the Town Ethics Code that are in conflict with 

state law.  If the Town Commission wants to retain other Town-specific standards, it is 

recommended that the Town Commission revisit and fill the administrative and procedural 

requirements needed to enforce these provisions under the Town’s Ethics Code.  Once the 

Town Commission has discussed this Memorandum and provided direction to the Town 

Attorney regarding the issues presented herein, if action is needed, the Town Attorney will 

move forward with drafting an Ordinance to implement the Town Commission’s direction.    

 

If you have any questions regarding this Memorandum, please do not hesitate to contact 

either of us at (941)306-4730.   























































































































































 
 
 
 
 
 

 
                                   

 
End of Agenda Item  
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