
M E M O R A N D U M  
 

DATE: November 7, 2016 
 
TO: Planning and Zoning Board 
 
FROM: Alaina Ray, AICP  
 Director – Planning, Zoning and Building Department 
 
SUBJECT: Town of Longboat Key and Oprock Longboat Fee, LLC, Water and 

Wastewater System Standard Development Agreement 
  

 
Development Agreements are governed by Florida Statute Chapter 163 and Town Code 
Section 158.018. Typically, a jurisdiction and a developer enter into an agreement when 
a proposed development requires improvements and/or significant investment into 
public infrastructure. 
 
Oprock Longboat Fee, LLC, is in the process of expanding the hotel located at 4711 
Gulf of Mexico Drive, formerly known as the Hilton. The development required 
improvements to public infrastructure and also requires a significant increase in water 
and wastewater capacity under the Manatee County Facility Investment Fee Ordinance. 
The increased capacity results in a total required facility investment fee of $72,008.00, 
which the Developer must pay prior to issuance of a Certificate of Occupancy for the 
project. In return, the Town agrees to provide water and wastewater services, subject to 
the conditions contained within the Developer Agreement. 
 
Town Code Section 158.018 requires two public hearings for Developer Agreements: 
one before the Planning and Zoning Board and one before the Town Commission. The 
Town’s Public Works Director will be available at the Planning and Zoning Board’s 
meeting on November 15, 2016, to present the agreement and answer any questions. 
 
Recommended Action: Conduct public hearing and forward the Developer Agreement to 
the Town Commission for approval.  



TOWN OF LONGBOAT KEY, FLORIDA 

and 

OPROCK LONGBOAT FEE, LLC 

WATER AND WASTEWATER SYSTEM  

STANDARD DEVELOPMENT AGREEMENT 

THIS AGREEMENT made and entered into this ____ day of ___________, 20___, by 

and between OPROCK LONGBOAT FEE, LLC, a Florida Limited Liability Corporation, whose 

address is 1000 Market Street, Building 1, Suite 300, Portsmouth, New Hampshire  03801 

(hereinafter referred to as “Developer”), and the Town of Longboat Key, Florida, a municipality 

organized under the laws of the State of Florida, whose address is 501 Bay Isles Road, Longboat 

Key, Florida 34228 (hereinafter referred to as the “Town”). 

RECITALS 

1. The Developer owns or controls lands (hereinafter, the “Property”) located in Longboat

Key, Florida, the boundary description of which is set forth in Exhibit “A-1” and a map

of which is attached as Exhibit “A-2,” both of which are incorporated herein.

2. The Developer desires to commence development of the Property by erecting thereon

Commercial improvements (hereinafter, the “Development”).

3. The Developer’s proposed Development will require water and wastewater facilities so

occupants of each Commercial improvement constructed will receive adequate water and

wastewater services.

4. The proposed Development is consistent with the Town’s Comprehensive Plan and Land

Development Code.

5. The Town has approved the site plan application for the proposed Development, subject

to conditions, pursuant to Resolution 2014-02 (hereinafter, the “Resolution”), which is

incorporated herein and attached as Exhibit “B,” and which also provides a description of

all local development permits needed for development of the land and a description of

any additional conditions, terms, restrictions or other requirements for the public health,

safety and welfare of the Town’s citizens.

6. There is no reservation or dedication of land associated with the proposed Development

subject to this Development Agreement.

7. Attached as Exhibit “C,” is a copy of a description of the public facilities and

improvements that will service the Development.

8. The Town is willing to provide, in accordance with the provisions and stipulations

hereinafter set out, and in accordance with all applicable laws, water and wastewater

services, and to thereafter operate such facilities so the occupants of each commercial

improvement constructed on the Property will receive adequate water and wastewater

services from the Town.
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9. Manatee County, Florida (the “County”) currently provides potable water to the Town

and accepts wastewater from the Town pursuant to two separate agreements under which

the Town respectively pays specific fees for a specific reserve capacity.

10. Pursuant to the Town’s agreements with the County referenced above and Chapter 2-31,

Article VIII, of the Manatee County Code of Ordinances (the “Manatee County Facility

Investment Fee Ordinance”), the Town may purchase additional reserve capacity in both

the County’s potable water and wastewater systems by paying the appropriate amount of

Facility Investment Fees to the County.

11. Paragraph 32 of the Resolution provides that the Developer shall enter into a

Development Agreement with the Town to compensate the Town for the increased

potable water and wastewater reserve capacity resulting from the proposed Development.

ACCORDINGLY, for and in consideration of the Recitals, the mutual undertakings and 

agreements herein contained and assumed, and other good and valuable consideration the receipt 

and sufficiency of which are acknowledged by the parties, the Developer and the Town hereby 

covenant and agree as follows: 

SECTION 1. RECITALS.  The above Recitals are true and correct, and are a material part of this 

Agreement. 

SECTION 2. INCREASED CAPACITY.  Based on the calculations and written estimate 

provided by the Developer’s engineer, a copy of which is attached hereto as Exhibit “D,” it is 

anticipated that the proposed Development will increase the Town’s potable water reserve 

capacity and the Town’s wastewater reserve capacity by requiring a 3 inch water meter and 

supply line, and will increase the Town’s fire service reserve capacity by requiring a 6 inch line 

size, for a hotel or motel classification which represents this Development.  Meter size 

determines potable water FIF and wastewater FIF and meter or line size determines fire service 

FIF. 

SECTION 3.  FACILITY INVESTMENT FEES.  Based on the increases in reserve capacity 

stated in Section 2 as provided in the current Manatee County Facility Investment Fee (FIF) 

Ordinance, this equates to a total facility investment fee of $31,520.00 for potable water, 

$37,040.00 for wastewater  and $3,448.00 for fire service associated with the proposed 

Development. 

SECTION 4. PROVISION OF SERVICE.  Upon the Developer’s payment to the Town of 

$72,008.00, representing the total facility investment fees for potable water, wastewater and fire 

service as specified in Section 3 herein, the Town covenants and agrees that it will allow the 

connection of the potable water distribution, wastewater collection and fire service facilities for 

the Development to the Town’s water and wastewater facilities in accordance with the terms and 

intent of this Agreement.  Such connection shall be in accordance with rules and regulations of 

the Department of Health and the Florida Department of Environmental Protection.  The Town 

agrees that once it provides water, wastewater and fire services to the Property, that thereafter, 

the Town will use its best efforts to continuously provide in return for payment of all applicable
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rates, fees, and charges, and of applicable laws, including rules and regulations and rate

schedules, water, wastewater and fire services to the Property in a manner to conform with all 

requirements of all governmental agencies having jurisdiction over the water distribution and 

wastewater collection operations of the Town, with the understanding and acknowledgement that 

there may be occasional unforeseen interuptions of service and/or reduction of capacity due to 

reasons beyond the Town’s control, including but not limited to natural disasters, facility failure, 

or force majeure.  The Developer, its successors and assigns agree to timely and fully pay all 

applicable monthly rates, fees and charges to the Town and otherwise fully comply with the 

Town’s codes, rules, regulations, and ordinances applicable to the provision of water, wastewater 

and fire services.   

SECTION 5.  TIME OF PAYMENT.  Developer shall pay to the Town the amount of total 

facility investment fees as set forth in Section 4 herein prior to the issuance of any certificate of 

occupancy by the Town related to the Development. 

SECTION 6. CAPACITY. 

Except as otherwise may be set forth in this Agreement, the execution of this Agreement 

between Developer and the Town does not constitute a specific reservation of capacity by 

Developer.  Unless and until the required fees, as stated in Section 4 herein, have been paid by 

Developer, the Town does not hereby guarantee that capacity will be available for the 

Development on any later date, with the understanding and acknowledgement that there may be 

occasional unforeseen interuptions of service or reductions of capacity due to reasons beyond the 

Town’s control, including but not limited to natural disasters, facility failure, or force majeure.   

SECTION 7. APPLICATION OF RULES, REGULATIONS, AND RATES.  Notwithstanding 

any provision in this Agreement, the Town may establish, revise, modify and enforce rules, 

regulations and rates covering the provision of water and wastewater services to the Property.  

Such rules, regulations and rates are subject to the approval of the Town of Longboat Key, 

Florida.  Such rules and regulations shall at all times be reasonable and subject to regulations as 

may be provided by law or under contract.  Rates charged to Developer or customers located 

upon the Property shall be identical to rates charged for the same classification of service.  All 

rules, regulations and rates in effect, or placed into effect in accordance with the preceding, shall 

be binding upon Developer, upon any other entity holding by, through or under Developer; and 

upon any customer of the water and wastewater services provided to the Property by the Town. 

SECTION 8. PERMISSION TO CONNECT REQUIRED.  Developer, or any owner of any 

parcel of the Property, or any occupant of any residences or buildings located thereon, shall not 

have the right to and shall not connect any customer installation to the water and wastewater 

facilities of the Town until the Town has granted approval for such connection and shall be 

subject to illegal connection fee in effect at the time of discovery. 

SECTION 9. BINDING AGREEMENT; ASSIGNMENTS BY DEVELOPER. 

9.1 This Agreement shall be binding upon and shall inure to the benefit of Developer, the 
Town and their respective assigns and successors by merger, consolidation or 
conveyance.   3



9.2 This Agreement shall not be sold, conveyed, assigned or otherwise disposed of by 

Developer without the written consent of the Town first having been obtained, which consent 

shall not be unreasonably withheld.  The Town’s consent shall not be unreasonably withheld in 

the event of either a sale, conveyance, assignment or other disposal of this Agreement. 

SECTION 10. NOTICES.  Until further written notice by either party to the other, all notices 

provided for herein shall be in writing and delivered by courier service or by US Mail to:  

As to Developer: 

Barry Kimball, Executive Project Manager 

Oprock Longboat Fee, LLC  

1000 Market Street, Building 1, Suite 300 

Portsmouth, New Hampshire 03801  

As to Town: 

Juan J. Florensa, Public Works Director 

Town of Longboat Key 

501 Bay Isles Road 

Longboat Key, FL 34228-3196 

With a copy to: 

David R. Bullock, Town Manager 

Town of Longboat Key 

501 Bay Isles Road 

Longboat Key, FL 34228-3196 

Maggie D. Mooney-Portale, Town Attorney 

6853 Energy Court 

Lakewood Ranch, Florida  34240 

SECTION 11. EXPIRATION AND RENEWAL OPTION. This Agreement shall remain in full 

force and effect for ten (10) years from the date of execution. The Town Commission may 

approve renewals of this Agreement thereafter for consecutive terms not to exceed ten (10) years 

each. Requests for renewal shall be made by the Developer to the Town not less than 120 days 

prior to expiration. 

SECTION 12. BINDING UPON DEVELOPER. The failure of this Agreement to address a 

particular permit, condition, term or restriction shall not relieve the Developer of the necessity of 

complying with the law governing said permitting requirements, conditions, terms or restrictions. 

4



SECTION 13. FORCE MAJEURE. The Town shall be temporarily excused from performance 

under this Agreement if an Event of Force Majeure directly or indirectly causes its 

nonperformance. An “Event of Force Majeure” shall mean any event which results in the 

prevention or delay of performance by a party of its obligations under this Agreement and which 

is beyond the reasonable control of the nonperforming party. It includes, but is not limited to fire, 

flood, earthquake, storm, lightning, epidemic, war, riot, civil disturbance, sabotage, and other 

local, state or federal governmental actions that regulate the Town’s ability to perform. The 

Town’s obligations under this Agreement shall be temporarily suspended during, but no longer 

than, the continuance of the Event of Force Majeure and for a reasonable time thereafter as may 

be required. If excused from performing any obligations under this Agreement due to the 

occurrence of an Event of Force Majeure, the Town shall promptly, diligently, and in good faith 

take all reasonable action required for it to be able to commence or resume performance of its 

obligations under this Agreement. During any such time period the Town shall keep the 

Developer duly notified of all such actions required for it to be able to commence or resume 

performance of its obligations under this Agreement. 

SECTION 14. ENTIRE AGREEMENT; AMENDMENTS; APPLICABLE LAW; VENUE; 

ATTORNEY’S FEES. 

14.1 This Agreement supersedes all previous agreements or representations, either verbal or 

written, heretofore in effect between Developer and the Town, made with respect to the 

matters herein contained, and when duly executed, constitutes the Agreement between 

Developer and the Town.   

14.2 No additions, alterations or variations of the terms of this Agreement shall be valid, nor 

can either party waive provisions of the Agreement, unless such additions, alterations, 

variations or waivers are expressed in writing and duly signed.   

14.3 This Agreement shall be governed by the laws of the State of Florida, as well as all 

applicable local ordinances of the Town and it shall be and become effective immediately 

upon execution by both parties hereto.   

14.4 Exclusive venue for any action arising out of this Agreement shall be in the state courts 

having jurisdiction within Sarasota County, Florida. 

14.5 In the event that the Town or Developer is required to enforce this Agreement by court 

proceedings or otherwise, by instituting suit or otherwise, then the prevailing party in 

such suit shall be entitled to recover all costs incurred, including reasonable attorney’s 

fees.   

SECTION 15. SEVERABILITY.  If any court finds any part of this Agreement invalid or 

unenforceable, such invalidity or unenforceability shall not affect the other parts of this 

Agreement if the rights and obligations of the parties contained therein are not materially 

prejudiced, and if the intentions of the parties can continue to be effected.  To that end, this 

Agreement is declared severable. 
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SECTION 16. AUTHORITY TO EXECUTE AGREEMENT.  The signature by any person to 

this Agreement shall be deemed a personal warranty by that person that he has the full power and 

authority to bind any corporation, partnership, or any other business entity for which he purports 

to act hereunder. 

IN WITNESS WHEREOF, the Developer and the Town have executed or have caused this 

Agreement, with the named Exhibits attached, if any, to be duly executed in several counterparts, 

each of which counterpart shall be considered an original executed copy of this Agreement. 

ATTEST:         TOWN OF LONGBOAT KEY, FLORIDA 

____________________________ By: ________________________________ 

TRISH GRANGER         DAVID R. BULLOCK 

Town Clerk         Town Manager 

Approved as to form and correctness: 

_____________________________ 

MAGGIE D. MOONEY-PORTALE 

Town Attorney 

OPROCK LONGBOAT FEE, LLC 

By:_________________________________ 

______________________________ 

Witness Name: 

______________________________ Title: _______________________________ 

Print Name 

______________________________ 

Witness 

______________________________ 

Print Name  

STATE OF ________________ 

COUNTY OF _______________ 

The foregoing instrument was acknowledged before me this ____ day of 

______________, 20__, by _______________________, as __________________ of Oprock 

Longboat Fee, LLC. He/She is personally known to me or has produced 

________________________ as identification, and did not take an oath.
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AFFIX SEAL ___________________________________ 

Notary Public 
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EXHIBIT A-1 

BOUNDARY DESCRIPTION OF PROPERTY 
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EXHIBIT A-2 

MAP OF PROPERTY 

9



EXHIBIT B 

RESOLUTION 2014-02 
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EXHIBIT C 

PUBLIC FACILITIES AND IMPROVEMENTS 

Public Facilites and Improvements for development located on property described in 

Exhibit A-1 and Exhibit A-2, attached, are as follows: 

1. Potable Water Supply – The location of this expansion (South of the In-

Line Booster which boosts water pressure to the South, and North of Mid-

Key Water Booster Station which also boosts water pressure South)

required additional pressure boost improvements to the In-Line Booster

Station to serve this location’s fire flow requirements, as well as the

additional water fixture units required for the standard operation.

(COMPLETED)

2. Sewer Collections – The sewer system serving this location is a gravity line

to Lift Station 7D, and a forcemain to the Gravity Line flowing to Lift

Station D.  The line from this location to LD-7D required lining to preserve

the increase activity and Lift Station 7D required rehabilitation to the

piping, check valves, pump sizes, and the electrical service and control

panels to handle increased capacity. (COMPLETED)
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EXHIBIT D 

ENGINEER’S CALCULATION AND WRITTEN ESTIMATE 
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